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L ]NTH.E CIRCUIT COURTFORTHE Ilth

: _ _ S ILH)ICIAL CIRCUIT INAND FOR

. STATEOFFLORIDA, OFFICEOF -~ _
FINANCIAL REGULATION, = S _

' N CASBNO: 07-43572 CAo_g__:;g B

Plaintiff, L I EEE

V. . ) :

BERMAN MORTGAGE

CORPORATION, a Florid corporation,

M.A.M.C. INCORPORATED, a Florida

corporation, and DANA J. BERMAN, as

Owuers and Management Member,

Defendants.
and

DB ATLANTA, LLC, a Florida limited
liability company, et al.

Relief Defendants.

/

MALLAH FURMAN’S OBJECTION TO THE RECEIVER’S MOTION FOR
APPROVAL OF SETTLEMENT AGREEMENT AND ENTRY OF BAR ORDER
CONDIT!ONALLY ENJOINING LENDERS FROM I’ROSECUTING CLAIMS

o AGAI"@ST DANA L. BERMAN s

Maliah Furman & Company, P'.A. (*Mallah ?urman”) by and tlimugh its underéigned

counsel, files this Objection to the Receiver’s Motion For Approval of $ertlement Agreemgnt
and Entry of Bar Order Conditionally Enjoining Lenders From Prosecuting Claims Against Dana.
7. Berman (“Motion”). | '
| _ | I FACTUAL BACKGROUND
l On or about December 1 1, 2007 the Flonda Gfﬁce of F manczal Regulatxon ﬁled
_ '_a complmm (the “Subject Comp]amt”) seekmg an mjuncnon agamst BMC MAMC Dana 3

| | Bmman (collectwsl}r‘ the “Defendants”) a.nd other related enuncs (the “Rellef Defendants”) and -
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::'__._.-requcsl]n.g apm@Mmt of a rsc:le.ls':'E . Sp i the Fionda Ofﬁce of Fmanc:al chulatxon v
o :. : Esued the Bermau Group for Nﬁsrepresentanon m a Moﬂgage Tmﬂsactmn (agamst MAMC), = |

. _'_:_leure to Mamtam Net Worrh (agamnt MAMC) Semcmg Audﬁ Violatmn (agamst MAMC), = -

| Sale of Umegtstered Sacunnes In onlatmn of Secuon 517 07 Fionda Statutes (agamst Bermah

Mortgage and MAMC); and sa]e of Secuntxes by an Unreg:xstewd Issuer or Dea}er In leatmn |

of Section 517.12, Florida Statutes, (agamst Berman Moxtgage and MAMC) temporary and |

permanent injunction, and Appomtment of a Receiver.

2. In the Subjoct Complaint, the Office of Financié! Regulation specifically alleges
that BMC and MAMC sold unregistered securities in the form Emt‘ fractionalized interests in
mortgages, operated as an unregistered securities dealer, made misrepresentations to investors,
and misapplied investors' monies in connection with the funding of commercial mortgage loans.
To that end, the Subject Complaint alleges that the Defendants, including })ana J. Berman
{(“Berman™) violated the provisions of Chapter 494, Florida Statutes the Flonda Mortgage
Brokerage and Mortgage Lending Act and of the registration provisions of Chapter 517, E}onda
Statutes, the Florida Securities and Investor Protection Act in conjunctmn wnh the offer and sale
of fractionalized interests in mortgage loans. _ _ | |

3. Further, the Subject Com?}ain’c allegés that through F ebrua;'sr 2007 Deferndaﬁt “
Berman Mortgage brokered the funding of at least $192 million, in moﬂg%ge loans, from
approximately 700 private inve_stors.b):r; offering frastional:intefe_sts in short~term, hard-equity,
acqumt:cn and/or construction, mortgage loans, All loaus: funded by the: pnvatc investors are
commercial loans (‘tubj Compl p.2 'i]‘[l 2, 3). This money was used fo fund the acqmsmon and
constmcnon of commlal rea! esta.te pro;ects many of whxc;h axe mcompiete orin defauit .

_ 4._ At all umes ma{ena} hm‘eto Berman was the president cmef executwe afﬁcer of

: the entmes compnsmg the Berman Group Compi 'ﬁ 7.
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: 5 | By Order dated ”December 11 2007 (the "Rccewersth Order") Mlchaal I _
. Goldberg was appomted as Rme:wer over the assets ofBMC MAMC and the. Rehef Defendants
| {heremaﬁer, the "Recewersh:p Defendants") i e '_ LS : o

6. The Rccmvar is authonzed o recmve and colleet a;ll Sums of money &ue and
owing to the Receivership Defendants (Recewersmp Ordm‘ at 20) Moreover, the Receiver has :
standing to instifute, defend or compmnnse court proceedmgs as may in h1$ Judgment be
necessary or proper for the collection, pmservat:on and mamtenance of Reccxverw?up assets
and/or on behalf of the Receivership Defendants (Receivership Order at 21).

7. Onor sbout February 24, 2009, Michacl J, Goldberg, as Ressiver for Berman .
Mortgage Company, et al. and David Eastis and Gail Korenblum, on behalf of themselves and all
others similarly situated (collectively the “Plaintiffs™) sued Mallah Furman Who served as an
independent anditor for MMAC in connection with audit functions in 2005 :and 2006 (MF
Coropl. T 15) for professional negligen:.cé, aiding and abetting breach of fiduciary duty, aiding o
and abetting fraud, and negligence (the “MF Complaint™). |

8. Although Malleh Furman has not filed a response to the Complaint to date, it
vehemently denies the allegations in thé MF Complaint. Notwithstanding, in light of the clear in
pari éelfcto issues ;regaxding Berman’s Efr:.-;mdulmt acts, Méliah Furman hés ﬂ_xe nght to seek :
inéemniﬁcaﬁon and contribution from Benman, as well as Berman Mongag_@_Cprporaﬁon
(“BMC”) and M. AM.C. Incorporated( MAMC™). - ShE |

9. On Febrnary 19, 2009, the Receiver ﬁled the Motton, seekmg appmval of a
settimem wﬁh Be:man However. a s:gmﬁcant part of tlus sertlement entmls the release of
claims agamst Benna.n by nompartxes to this case, such as Mallah mean Fm‘ purposes of thls
Objection, the sahent terms of the sett}emem are that the Recewer wail recewe $65 000 ﬁ'om : :

B_erman, and, in exchange, a bar order W‘ll_l be en‘te_:rad_m favor:of _Berman_ m r:gard to all manm B




At -'ansmg in connecnon w1th Berman s dealmgs wnh the Recewership Defendams except as :f' : .'j'j

i '_: .expressly hmxted by the tenm of the release (the “Bar Order") Sec pmposed ordm' attached to £

Motlon as Bxhlblt C- _ o 1 _ SR
30 The Bar Order permanent}y bars and en;oxns thcse parneq 1dem1ﬁed on the -

attached Ex}nbns Aand B, mcludmg Mailah Furman, from bnngmg any < clmms agamst Be:man, SR

See proposed order attached to Motlon as Exhibit C— G _ |

11. Respectfuliy, the Court does not have the subject mattsr Junsdlctzon to force
Mallah Furman, whe is a non-party to this case, to telease any _claams it may have against
Berman. Given the foregoing, despite the Receiver's best intentions to recover se!:tlément
proceeds, no matter how nominal, for the benefit of the BMC, MAMC and the Relicf
Defendants, the Court simply and plainly does not have the power to curtail the rights of Mallah.'
Furman or other non-parties in the process.

12.  Based on the facts and law more specifically set forth below, the Court should
deny the Motion.

1. ARGUMENT G

13 The Court must consider whether the Beﬁngn sjemem is %fféi:: .a.nd: eéuitable”ég | S
based on factors focusing én thé com?léxity, duration and ‘ex.tp;mse of the underlymg l'iﬁgatidni,. as | . s
well as other factors relevant to a full and fair assessment of the wisdom of the pro;iesed .
compromise. See Protective Committee v Anderson, 390 US. 414 (1968), m re: Justice Oals. -
1. Lxd, 898 F. 2d 1f544 1549 (1 1“‘ Cir. 1990). The burden is on the proponent of the settlemexit," -

in th:s case the Recewer, to demonstrate that the settlement is both reasonable and in the best

mtcrests of the Rccexversb.tp Defendants Jn Ie; Vazgucz, 325 BR 30 35 (Ba.nkx S D Fla

2005).
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e . 4 In ﬂus case the Rscewer s ana}ysw m the Motwn regardmg the reasonableness cf
= :'the setﬂement ($65 000), gwen the amoum of money ‘chat BMC md MAMC obtame:d (alleged to

| Cbe at leas! $192 000 000 fmm more than 700 md;vs.dual mvestors} in sxchange foz the . -: -Z: 3 -'

'- se'tt}ememt, is not persuaszve and sevmly lac}nng in equaty and faamess R i

15, I-Iowever, tha eiment of the Bar Order, wluch is c}early the lync}xpm for the

settlement, is beyond the Cowrt’s amhpnty and power to sgnctzon. _Sxmply_ppt ax;d 28

demoﬁsu'ated below, the settlement sought for approval by the Receiver seé}cs'to accoraplish

through a Bar Order what Berman could not have obtained directljf; namely, court jurisdiction
over the direet claims of non-parties, such ag Mallah Furman against Berman.

16.  While a court has jurisdiction to determine whether a settlement is fair and
equitable, looking only to the faimess of the settlement as between the parti_es, the Receiver and
Berman (and ignoring the rights of non-parties such as Mallah Furman) contravenes a basic
notion of fairness.” See In re: Zale, 62 F.3d 746, 754 (5" Cir 1995} (quoting ﬁ'ém In re:

AWECO, Inc., 725 F.2d 293, 298 (5™ Cu‘ 1984)). “[Where the rights of one who is Tot a party

1o a settlement are at stake, the fairness of the seftlernent to the seﬁlmg pames is not enough to -f :
eamm the judicial stamp of approval” and requmng a deten‘mnauon that “no one has been set apart :

for unfmr treatment”) Zale, 62 F.3d at 754 (quoting from gﬁ;gn v. Riley j Inre: Mas:ers Mg;es & _
Pilots Pension Plan}, 957 F.2d 1020, 1026 (2“‘i Cir. 1992)).

17 Oth_er courts have held that a bar order .enjoi:aing the proseb_ution'of claims by

non-pam% who are not defendants Tn the subJect lmgauon bemg f;etﬂed is prchxblted based on -

the court’s lack of junsdxcnon to emer such an order. See Ig re. Anter & Haddeg, LLE, 373 BR
3] 37 (Baxut.r ND Olno 2007y (holdmg that settle:mmt agreemmt bemeen tmstee a.nd defendmt o
banks, whmh qought to enJoin act:ons by any pany agamst the banks, reque-:tad rehef that was :

tao pewaswe and far in excess of the couxt ] 3unsd1ctlon) The Mgg court explamed “[p]art:es
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oy -thmugh negouateé effor:s. cannot confer Junsdzctxon upon a 00“11 Whﬁfe CD!W ess has m’t

2 _'bestowed such junsdzctlm m ordcr to ashwve a compmxmsc Even ﬂ:e equit&ble powm of the

o -bankmptcy court are not mthout Ixm:tatmn ¢ lé &Q De:von CW1mMmaﬁemM~=~2& BR A

_619 625-626 (Bankr W D Pa 2001) (appmvmg mod1ﬁed vemon of seitlement agreement by
ehmmatmg clazms bar order ‘because clazms bar order was too bmad n scope) |
18. Fm’ther stmply bacause a proceeding is equxtable “does not gwe the judge a free-

floating discretion to redlsmbute nghts in accordance w1th hls personal views of justice and

fairness, however enlightened those views may be.” The Official Committee of Egm Security

Holders v. Mabey, 832 F.2d 299, 362 (4" Cir. 1987), cext. denied, 485 U.S. 962 (1988) (qubting:

524, 528 (7" Cir. 1986)).

19.  In this case, the potential indemonification claim that Mallah Furman has against
Berman is not within the Court’s equitable jurisdiction to pass on, Althougﬁ he may try, the

Receiver cannot manufacture court jurisdiction through use of the Bar Order in order to facilitate

the settlement with Berman and receipt of seftlement sums whgre court jurisdiction would not
otherwise lie. | . | |

io. ﬁnally, Mallah Funnani is receiving ﬁoﬂainé in Eﬁccha;xge for ﬁ';e_:i'oi'c:ible release‘ Q
of its claims against Berman. Nuhvith$tanding the fact that; there is no a.‘cs:éfsx?xptE &c;: even provide: '
fair and equitable sonsideration to non;party Mallah Furman, in m:c}:iangé for _h:‘ampl:ing on it_sl : |
rights to sue Berman, the Subject Complamt discloses sufﬁcmm facts that make cloa the s
possabﬂ:ty of Mallah Furman’s mdemm fication claun a.gamst Berman in the face of the MF L
Complamt In the event that the Recewer obtams a Judgment agamst Mallah Furman, it :s ”
entitled to seek mdemmﬁcanon ﬂom Berman for i ﬂs rehance on Bema.n s represemanons That

_ ciaun beiongs to Mallah Furman and is not propeny of the Reoelver S _ .
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. mconqusiox G
| '_ 2 Bascd on the foregomg facts law and analysns, me Recmver has fmlul to cm'ry hns ; i
' burden for apprcva’i of the semement w1th Berman as set forth in the Mo’aon and., accordmgly. N

' the Monon should be demed

CER O SE VIC |
1 HEREBY CERTIFY that a copy of the foregmng was served by facslmxle and Iﬁguiar ‘.f: - ¢
U.S. Mail on this 2._:!__ day of March, 2009, upon: ' ‘

Michael A, Haonzman, Esq.

Hanzman Gilbert, LLP.

252 Ponce de Leon Boulevard, Suite 700
Coral Gables, Florida 33134

Attorneys for Michael I. Goldberg

Fax: [305.529.1612)

Panl C. Huck, Jr., Esq.

Dean Colson, Esq.

Colson Hicks Eidson

255 Aragon Avenue, 2 Floor
Coral Gables, FL. 33134
Attorneys for Steering Commiitee
Fax: [305.476.7444) |

Charles W. Throckmorton, Esq.
Kozyak Tropin & Throckmorton
2525 Ponce de Leon Bivd., 9" Floor
Coral Gables, F1. 33134

Attorneys for Dana Berman

Fex: [305.372.3508)

- Cristina Saenz, General Counsel = -
State of Flonda Financial Regulation
401 NW 2™ Avenue; Ste. N-TOS o

. Miami, FL 33128 . :
Fax: [305- 810—1100_]




e =_James Gassenheimer, Eeq
B "2008 ancayne Blvd Ste 1000
' Miami, FL 33131 L
_ Counsel for Receiver
- ZFax [305 714-4340]

Michael l Goldberg, Receiver.
Akerman Senterfitt

Las Olas Centre I, Ste. 1600
350 East Las Olas Boulevard
Ft. Lauderdale, FI. 33301

Fax: [954.463.2224)

SHENDELL & POLLOCK, P.L.
Attorneys for Maliah Furman
One Park Place .

621 N, W. 53™ Street

Suite 310

Boca Raton, FL 33487

Phone: (561) 241-2323

Fax: (561) 241-2330

bt s {2l

Gary R. Shendell
Florida Bar No. 964440
Kenneth S. Pollock
Florida Bar No: 0069558
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