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Michael 1. Goldberg, as Court Appointed Receiver over Defendants Berman Mortgage

Corporation, M.A.M.C. Incorporated, et al., and Relief Defendants DB Atlanta LIC, et al,

including Oceanside Acquisitions, LLC., (the “Receiver”) by and through its undersigned

counsel, hereby gives notice of filing the following:

1. Transcript of Hearing held before Judge Bagley on July 2, 2010, attached hereto as

Exhibit A.

2. Transcript of Hearing held before Judge Bagley on July 12, 2010, attached hereto as

Exhibit B.
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I HEREBY CERTIFY that on this QN day of March, 2011, a true and correct copy of

the foregoing was furnished via U.S. Mail to the parties on the attached Service List.

Respectfully submitted,
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Attorneys for Receiver, Michael Goldberg
1000 Wachovia Financial Center
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Miami, Florida 33131
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STATE OF FLORIDA 117 Aragon Avenue
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2525 Ponce de Leon Boulevard, Suite 400 Bank of America Tower — Suite 4300
Coral Gables, FL, 33134 100 SE 2™ Street

Miami, FL. 33131

Mark A. Basurto, Esquire and Charles Evans Charles L. Neustein, Esquire
Glausier, Esquire, Attorneys for Guif Island Beach | CHARLES L. NEUSTEIN, P.A.

and Tennis Club Condominium Association, Inc. 777 Arthur Godfrey Road, Second Floor

BUSH ROSS, P.A. Miami Beach, F1L 33140

Post Office Box 3913

Tampa, Florida 33601-3913

William Dufoe, Esquire Deborah Poore Fitzgerald, Esquire

Robert W, Lang, Esquire WALTON LANTAFF SCHROEDER

HOLLAND & KNIGHT, LLP & CARSON, LLP

100 North Tampa Street, Suite 4100 Corporate Center, Suite 2000

Tampa, FL. 33602 100 East Broward Boulevard
Fort Lauderdale, FL 33301

Peter Valori, Esquire Christopher S. Linde, Esquire

DAMIAN & VALORI, LLP BURR FORMAN

1000 Brickell Avenue, Suite 1020 450 S. Orange Avenue

Miami, FL. 33131 Suite 200

Orlando, Florida 32801

ce: The Honorable Jerald Bagley (via Hand-Delivery)
Michael Goldberg, Esq., as Receiver (via e-mail)
The Investor(s)/Lender(s) Group via e-mail)
Posted to the Berman Mortgage Website
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1 Good morning, this is Judge Bagley. 1 your Honor, for Gulf Island Resort LP and
2 Who's on the line? 2 Mr. Bistricer, as limited partner of Gulf
3 MR. BISTRICER: Good morning, your 3 Island Resort LP.
4 Honor. 4 THE COURT: Thank you.
5 MR. BASURTO: Good marning, your 5 Are you involved in this or are you
6 Honor. This is also Mark Basurto with Bush 8 just observers?
7 Ross and I'm here with Megan Q'Neil and 7 MR. SHAPIRO: Judge, Miles Shapiro.
8 we're both on the line as well, 8 I'm really an observer in the Axis matter,
9 THE COURT: All right, very good. 8 the third matter that you mentioned.
10 I have a court reporter present and 1 10 THE COURT: All right.
11 just began announcing just the style of the 1 MS. McELROY: I am as well, your
12 cases and what matter is before the Court, 12 Honor, Dana McElroy.
13 More specifically, I've indicated that 13 THE COURT: Okay.
14 we're here on the recelver's motion for an 14 And let me have the gentlemen in the
15 order approving the receiver's execution of 15 back in the cheat seats make your
16 sale of contract for the sale of two 18 appearance.
17 condominium units owned by the lead 17 MR, THROCKMORTON: Cheat seat, in
18 defendant, Oceanside Acquisitions. 18 deed, your Honor, because I'm Mr. Berman's
19 I was just remarking, before I took 18 bankruptcy counsel. I'm Chuck
20 yvour call, that we're also here on Mr. 20 Throckmorton.
21 Bistricer matter, which is the plaintiff's 21 THE COURT: Thank you, Counsel.
22 motion to stay order, dated September 1, 22 MR. JOSEPH: Goocd morning, Allan
23 2009, pending appeal, 23 Joseph, a special counsel for the recetver
24 There's also a motion for the Court to 24 and also counsel for the fugitive class in
25 determine whether Axis Surplus Insurance 25 the action against Dana Berman and Mitch
JEANNIE REPORTING, INC. (305) 577-1705 JEANNIE REPORTING, INC. {305} 577-1705
6 ' B
1 Company may receive a declaratory judgment 1 Morgan.
2 action and that's under Case No. 07-43672. 2 THE COURT: Thank you.
3 Let me have everyone state your 3 MR. D'LUGO: Good morning, your Honor,
4 appearance. I'm first going to begin with, 4 Michael D'Lugo from Wicker Smith in Orlando
5 Mr. Gassenheimer, why don't you commence 5 on behalf of Axis Surplus Insurance
8 stating your appearance and then we'll work ] Company.
7 our way around. 7 THE COURT: Thank you.
8 MR. GASSENHEIMER: Thank you, your 8 MR. COHEN: Good morning, your Honor,
g Honor, 9 Douglas Cohen from Walton Lantaff, I
10 Good morning, your Honor, James 10 represent Steven Kronshagen in a related
11 Gassenheimer from Berger Singerman; with me | 11 matter.
12 is my colleague, Monica Rossbach, and we 12 THE COURT: All right.
13 represent Michael Goldberg, who Is the 13 Anyone else wish to rmake an
14 court appeinted receiver over the 14 appearance? You don't have fo.
15 defendants and the relief defendants in the 15 MR. GASSENHEIMER: Judge, the other
16 action. We are the entity seeking the 16 people in the courtroom are our witnesses
17 relief to sell two condominium units and a 17 in the evidentiary hearing.
18 condition, to the extent the Court believes 18 THE COURT: All right, very good.
19 a stay is appropriate, a condition to stay 19 And let me, again, have the gentlemen
20 on posting of a bond and we're prepared to 20 on the telephone restate your names and who
21 present evidence in support of our 21 you represent, please,
22 position. 22 MR. BASURTQO: Your Hohor, this is Mark
23 THE COURT: Okay, thank you. 23 Basurto with Bush Ross and I represent the
24 All right, counsel. 24 Gulf Island Beach and Tennis Club
25 MR. BAUMGARTEN: Maurice Baumgarten, |25 Condominium Association and we have an

JEANNIE REPORTING, INC. (305) 577-1705
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1 interest in both of the motions here today 1 Okay, go ahead, Counsel,
2 and I'm also here with, on the phone with 2 MR. BAUMGARTEN: Your Haonor, our
3 Megan Q'Neil, 3 position is, upon further research of that
4 THE COURT: All right, thank you, 4 issue, that Judge Wilson's order was, I
5 And I belleve there's a plaintiff 5 don't know how to say it, it's like an
6 present on the phone as well. 6 advisory opinien, it in and of itself is
7 Was it Mr. Bristricer? 7 not anything that can be appealed because
8 MR. BAUMGARTEN: Mr. Bistricer. 8 Judge Wilson was not dealing with a
9 THE COURT: T'l get it by the end of 9 specific sale. His order, as ycour Honor --
10 the hearing. 10 if yaur Honor has a copy of it --
11 MR, BAUMGARTEN: Call him Alex. 11 THE COURT: I do.
12 THE COURT: No, I can't do that. 12 MR, BAUMGARTEN: -- just says, I'm
13 Sir, are you still on the line? 13 generally allowing you, the receiver, to
14 MR, BISTRICER: Yes, 14 try and sell these units, but before you
15 THE COURT: All right, good. Thank 15 sell any unit, you must come back to the
18 you., I'm known to butcher names, but don't 16 Court for approval of the sale of the unit
17 be bashful about correcting me if that 17 and not only that you have to come back to
18 happens again, which it prebably will. 18 the Court and get the real estate agent
19 All right, now, let me indicate where 19 that you hired to market this unit to be
20 the Court wants to begin. I want to first 20 approved for a potential listing, which was
21 address the plaintiff's motion to stay 21 not dene in the case of the sale to Mr.
22 order dated September 1, 2009, pending 22 Linville. But, in any event, that order is
23 appeal as styled in the Case No. 08-79168, 23 like an advisory opinion. Sc we have filed
24 so I'll hear from you, Counsel. 24 an appeal in the underlying case which your
25 MR. GASSENHEIMER: Thank you, your 25 Honor is familiar with where we claim the
JEANNIE REPORTING, INC. (305) 577-1705 JEANNIE REPORTING, INC, (305) 577-1705
10 12
1 Honaor., 1 telief defendants, Oceanside and DBKN,
2 THE COURT: And, by the way, you 2 don't even own the property that the
3 should all know that I've read all the 3 receiver is trying to sell.
4 motions, I do do that and the attachments 4 THE COURT: One moment. There's
5 as well, and I've read the September 1, 5 someone by the name of Chris Linde who just
6 2009 order issued by Judge Wilson as well. 8 called in and wants to join in.
7 So with that understanding, I'll hear from 7 THE CLERK: He's not a main party, but
8 you. 8 he has an interest in the case.
9 MR. BAUMGARTEN: Okay, thank you, your | 9 MR. GASSENHEIMER: T believe his |aw
10 Honor. 10 firm represents some holders of tax
11 The motion that was filed, that was a 11 certificates on the property. Ican't
12 motion to stay the order that Judge Wilson 12 remember the [aw firm,
13 entered on September 1st, 2009 pending an 13 THE COURT: Let me find out. Is there
14 appeal. 14 any way he can call one of the other
15 THE COURT: Let me ask you {0 speak up 15 parties on the line and be connected in?
16 a little iouder. 16 THE CLERK: I do not know. You mean
17 MR. BAUMGARTEN: Sorry. 17 with the other parties already on the line?
18 THE COURT: Can you gentlemen on the 18 THE COURT: Exactly.
19 phone hear? 19 THE CLERK: 1 don't know if their
20 MR. BASURTO: Yes, we can hear or I 20 office has that capability.
21 can hear. 21 THE COURT: Gentlemen on the phone,
22 THE COURT: Al right. 1justhad a 22 any one of you have the capability of
23 hearing earlier and some pecple had 23 receiving a call to allow someone to be
24 difficulty hearing. 1 think it depends on 24 connected in from your [ine to this
25 your connection. 25 hearing?

JEANNIE REPORTING, INC, (305) 577-1705
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1 MR, BASURTO: This is Mark Basurto, 1 Court has already started, but not by much,
2 I'm not sure if it will work because the 2 about a good three to five minutes.
3 phone that I'm on, I'm on a phone in a 3 MR, LINDE: Qkay.
4 conference room and, frankly, I'm not 4 THE COURT: I've already announced the
5 familiar enough with the functionality of 5 style of the case and we're now addressing
6 the phone to know whether I can do it. 6 the motion to stay pending appeal filed by
7 THE COURT: You got a teenager that 7 the plaintiff in the matter of 0879168,
8 resides in your office? Sometimes that 8 So, Counsel, let's continue to hear
9 works., They know everything and tell us we 9 from you. I know vou left off speaking
10 don't know nothing, so what [ can do is -- 10 about the September 1, 2009 arder of Judge
11 THE CLERK: I have to conference 1" Wilson, which you've described as being
12 everyone back. 12 advisory, an advisory opinion and some
13 MR, BASURTQ: You want us to hang up 13 other matter, So why don't you continue
14 and call back in? 14 on, if you will.
15 THE COURT: I think that's what we're 15 MR, BAUMGARTEN: Thank you, your
16 going to have to do. I apologize, but I 18 Honor, 1 mean it's not an order that is
17 don't want to deprive anyone from being 17 appealable right now. Now, if your Honor
18 heard in this matter or participating. 18 in this proceeding were to permit the sale
19 So let me ask if you all would just 19 of units, authorize the sale of units to
20 hang up, I'm not going to do anything else 20 Mr. Linville, then T think we would have an
21 until we get you back on the line. Okay. 21 appealahle order. So that's our positicn
22 MR. BASURTO: Are weto call in or 22 over Judge Wilson.
23 will the Court call us? 23 THE COURT: Are you asking me to make
24 THE COURT: You call in to Ileana, the 24 this an appealable order by granting the
25 number you were provided earlier, which is 25 motion --
JEANNIE REPORTING, INC. (305) 577-1705 JEANNIE REPORTING, INC. (305) 577-1705
14 16
1 349-7161. 1 MR. BAUMGARTEN: No, no. So I'm just
2 THE CLERK: And mavbe use that number | 2 saying that's our position. But we will
3 to call that person. 3 argue in any event the same, basically the
4 THE COURT: I tell you what, I'm going 4 same arguments, but we'll argue as if it's
5 to let her do it. It's probably easier 5 an order that - Well, we believe the order
8 that way. 6 should be stayed. Okay. And the reason,
7 You have their numbers? 7 your Honor, is the standards for obtaining
8 THE CLERK: Yes. 8 a stay pending appeal, which are set forth
9 THE COURT: Just hang ug, stand by, 9 in this case of In Re: Raven. May I
10 she's going to get you all on the line, 10 present it?
1 All right. 11 THE COURT: Yes.
12 MR. BASURTO: Thank you. 12 MR. BAUMGARTEN: This is a case from
13 THE COURT: Relax for a moment, 13 the bankruptcy court of the Southern
14 gentlemen and ladies. i4 Mistrict of Florida in which the parties
15 Good morning, this is Judge Bagley. 15 seeking the stay wanted to stay an order
16 Would you all please tell me wha's on the 16 allowing the sale of real property.
17 line. 17 As the case says, the four elements In
18 MR. BASURTO: Your Honor, this is Mark |18 determining whether a stay pending appeal
19 Basurto again with Bush Ross. 19 is appropriate are likelihood of success on
20 MR. LINDE: This is now Chris Linde 20 the merits, irreparable injury, if the stay
21 with Burr & Forman. 21 Is not granted, no substantial harm to the
22 MR. BISTRICER: Your Honor, Alex 22 adverse party if the stay is issued and
23 Bistricer, 23 - issuing the stay will serve the public
24 THE COURT: All right, very good then. 24 interest.
25 Mr. Linde, you should know that the 25 Now, as the Court notes hereg, if the

JEANNIE REPORTING, INC. (305) 577-1705
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1 parties seeking the stay can show 1 belongs to Oceanside and, in fact, it's
2 irreparable harm and no substantial harm, 2 been appealed and, in fact, your Honor, we
3 then the party does not have to actually 3 have filed briefs with the Third DCA on
4 show the success on the merits is likely or 4 that. And I don't expect your Honor to
5 probable, although that is cur position, 5 read this brief now.
6 simply that party needs to show there is a 6 THE COURT: Thank you.
7 serious legal question. 7 MR. BAUMGARTEN: Or even weigh it.
8 Now, our position, your Honor, is that 8 But in this case, in this appeal we claim
9 there are several serious legal questions 9 that Judge Cobb abused his discretion, did
10 regarding Judge Wilson's order or opinion 10 not follow the law in determining that
11 that when the receiver does find some buyer |41 Qceanside and DBKN own the subject
12 whao's willing to pay an appropriate price 12 property, which, by the way, your Honor, 1
13 for the units at issue here that that buyer 13 don't know if this was in the pleadings, it
14 can buy that unit free and clear of liens, 14 was in our motion for stay, that order was
15 claims and encumbrances. 15 not based on any decision on the merits.
16 Mow, the first problem is the receiver 16 The judge didn't consider did Gulf Island
17 did not present a single case to Judge 17 Resort own the property, did that partner
18 Wilson which permits a receiver to sell 18 ever sold it without authority and stole
19 property where there's a dispute as to 19 the proceeds, did he have the right to do
20 whether aor not the receiver, in fact, owns 20 that? He didn't decide whether Oceanside,
21 the property. Now, and the caselaw on that 21 which was aware of the issues regarding
22 issue Is that before a recelver can even 22 that partner's authority, he didn't get to
23 sell property there's got to be clear that 23 any of those issues, he simply said there
24 the property belongs to the receiver and 24 was an alleged discovery violation, I'm
25 that is set forth -- May I approach your 25 throwing out all the pleadings.
JEANNIE REPORTING, INC. (305) 577-1705 JEANNIE REPORTING, INC. (305) 577-1705
18 20
1 Honor -- in this case from the bankruptcy 1 So for the reasons set forth there
2 court of the Ninth Circuit, In Re: Kahn 2 that Judge Cobb's order is on appeal and
3 vs, Zimmerman and I would direct your 3 the caselaw in Florida is that until you
4 Honor's attention to page nine. Page nine 4 have an order that the appeal process is
5 at the top of this opinion on the top right 5 either run or it's been told and there was
8 where on the bottom of the left-hand column 6 no appeal, it is not a final judgment. So
7 it says, "adopting a rule designed to 7 there has been no final judgment in this
8 discourage piecemeal litigation." The 8 case that the property belongs to the
] Ninth Circuit ruled that a bankruptcy court 9 estate and, your Honor, I have case law on
10 may not allow the sale of property as 10 that issue as well. For instance, there's
11 property of the estate without first 11 a guote from Section 156 of Florida Juror,
12 determining whether they, in fact, cwn the 12 it says, a judgment becomes final after
13 property. 13 expiration of the appeal time without an
14 Now, in this case what we had is an 14 appeal having been taken and when an appeal
15 order by Judge Cobb in another case, that's 15 has been taken a brief has been filed and
16 Case No, 08-79169. That's the case of Gulf 16 we have the Irvin vs. Southwood case, which
17 Island Resort vs. Oceanside and DBKN. Now, |17 indicates that when you, that an order
18 that case was transferred to Judge Wilson, 18 labelled the final judgment is not
19 but it actually never got consolidated with 19 necessarily final until it becomes final
20 the receivership case, which is why Mr. 20 and the appeal process has gone through.
21 Gassenheimer didn't receive a copy of the 21 So, first off, the problem here is why
22 motion for stay because there was some 22 there'd be at least a likelihcod of success
23 confusion here. Anyway, that was an order 23 on the merits of the appeal. Number one is
24 that Judge Cobb issued. It's not a final, 24 we think Judge Cobb's ruling that the
25 it's not a final judgment that the property 25 property belongs to Oceanside or DBKN,

JEANNIE REPORTING, INC. (305) §77-1705
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1 there's serious issues regarding that 1 that what the receiver wants your Honor to
2 ruling because there was a claim of a 2 do and asked Judge Wilson to do was say,
3 discovery violation, there has not been any 3 no, we don't just want to be able to sell
4 order of the Court to produce documents, it 4 the property, we want the Court to rule
5 was simply there was a request for 5 that Gulf Island Resort, LP has no interest
6 production, a motion for protective order 8 in this property itself and that all its
7 was denied, the trial court ordered 7 interest is being transferred to the funds.
8 documents be produced, documents were 8 Now, there is absciutely no case that
9 produced, but unbeknownst to Gulf Island 9 I've heen able to find, no case that's been
10 Resort, certain documents were not 10 cited by the receiver to Judge Wilson or
11 produced, they didn't find that out until 11 presented here which allows a receiver to
12 we were In the middle of a break of a 12 sell property and over the objections of
13 non-jury trial. The documents were 13 the true owner of the property and say, too
14 immediately given to Oceanside and DBKN and | 14 bad, party with claims that you're the true
15 the other side said, oh, that's terrible 15 owner, you don't get the property, the most
16 and; therefore, all the claims should be 18 you get is money. Now, the only case that
17 dismissed and your Honor, when your Honor 17 the receiver provided to Judge Wilson at
18 has the time, could read all the arguments 18 the hearing on July 15th, and I have the
19 there. 18 transcript of that hearing if yout Honor
20 So the first likelihood of success on 20 wants to see it --
21 the merits is the merits that this property 21 THE COURT: I dont need toseeit. I
22 does not belong to Oceanside and DBKN and 22 accept your representation.
23 the second part of likelihood of success on 23 MR, BAUMGARTEN: == s this case of
24 the merits is that Judge Wilscn given the 24 Arzouman vs. Salud (phonetic), a Fourth DCA
25 status of the proceedings, the fact that 25 case, where the Court allowed the receiver
JEANNIE REPORTING, INC, {305} 577-1705 JEANNIE REPORTING, INC. (305) 577-1705
22 ‘ 24
1 the issue of ownership of the property is 1 to sell the property and have liens of a
2 on appeal, that Judge Wilson did not have 2 taxing authority and a homeowners
3 any authority to allow the property to be 3 association transferred to the proceeds.
4 sold and another important point, yvour 4 Now, the big difference in that case
5 Honor, is Gulf Island Resorts' positicn has 5 is nobedy objected to that sale except the
B heen before receiver was appointed, before 8 defendant, receivership company itself,
7 receiver was appointed, Oceanside has this 7 There was a creditor that the original
8 judgment or from Judge Cobb, Oceanside 8 owner was seeking recovery of the property
9 could have, had they wanted to and they 9 claiming that the receivership company had
10 tried, to seil these units and they were 10 stolen it. That party, which would be Gulf
11 successful in some instances. 1 Island Resort in this case, wanted the
12 Gulf Island Resort did not post a bond 12 property sold, the receiver wanted the
13 pending an appeal because Gulf Island 13 property sold. There's no indication that
14 Resort's position was, go ahead, try to 14 anybody was against the sale of property
15 sell the property to somebody, try to get 15 except for somebody representing the
16 titie insurance eon it, given the fact that 16 receivership entity and there the Court
17 the appeai process hasn't gone thirough, 17 said, fine, go ahead, there was no issue of
18 nobody in his right mind who's given all 18 the ownership of the property, other than
19 the facts regarding the status of the 19 the owner claiming it was really his and he
20 property is going to buy It and that's 20 was In favor of the sale.
21 still our position. If Oceanside wanted to 21 Here, we have Gulf Island Resort,
22 sell the property to somebody given the 22 which claims to be the true owner of the
23 fact that the property may come back, go 23 property saying, "It's not your property,
24 ahead. If the receiver wants to sell the 24 we object to the sale." And there's no
25 property, go ahead. The problem here is 25 case that allows the receiver to sell the

JEANNIE REPORTING, INC. (305) 577-1705
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1 property under those circumstances. And,
2 your Honor, just to look at it this way,
3 let's assume there has been no receiver
4 here at all, which there wasn't for several
5 years after Judge Cobb issued a ruling that
6 Oceanside to keep the property and let's
7 say Oceanside, which they've tried to do,
8 says we want to sell the property and,
9 guess what, you know, we really need to
10 sell the property because we have no money,
11 because we haven't paid the condominium
12 fees, we haven't paid the condominium
13 maintenance, we haven't paid the dues, we
14 haven't paid the fees, we haven't paid
15 taxes, we don't have any money, things are
16 happening to the unif, we're going to go to
17 Judge Cobb, who was the judge at the time,
18 and say, judge, let us sell this property
19 and force GulIf Island Resort to give up its
20 right to-the property and give up its right
21 to appeal by transferring the funds to,
22 transferring the claim, taking away his
23 claim to the property and glving him a
24 claim to the money. That shouldn't happen,
25 there's no basis for that.

JEANNIE REPORTING, INC. (305) 577-1705
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real estate prices go up. If the Court
says, too bad, I'm not gaing to let you do
it, it's going fo be sold now for rock
bottom or below rock bottom prices because
we, the lenders of Oceanside, need money,
then there's no appeal rights, we basically
lose, you've lost the property, all we have
is a right to some, you know, paltry
proceeds and that's why we believe another
reason there is little -- there's a
fikelihood of success on the merits, not
just that we'il probably -- while we think
for sure it's a serious legal issue, but we
believe we will probably win on both the
Issue that the property does not belong to
Oceanside, as well as the likelihood that
the court of appezls will not allow the
property to be sold until that appeal is
resolved.

Now, as far as the other elements of
stay, of course there's irreparable harm.
Now, as ['ve just explained, if the Court
allows this property to be sold free and
clear of Gulf Island Resort's ownership
claim, Guif Island Resort has a meaningless

JEANNIE REPORTING, INC. {305) 577-1705
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1 So now the receiver is saying, oh, but
2 it's not just Oceanside now, now it's a

3 receiver who's come in. The receiver can't
4 be in a better paosition than Oceanside

5 itself.

] And, as I've said, there is no

7 authority that says that a receiver can

8 sell property as to which there's a dispute
9 as to whether or not it belongs to the
10 receivership over the objections, the
1 owner, and aspecially here, your Honor,
12 where if your Honor allows that, Gulf
13 Island Resort will lose its ownership right
14 to the property. And you can't just say,
15 well, you have the money, you have the
18 property. As that Ninth Circuit case
17 indicates there are reasons why someone
18 would want the property and not the money;
19 particularly here in the real estate
20 climate that we have in Florida now and
21 else where In the country where real estate
22 prices are way helow what they should be,
23 an owner of property has the right, as the
24 Ninth Circuit says, to say I want to hold
25 onto the property and I want to wait until
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appeal in terms of getting the property
back., Gulf Island Resort wants this
property, Gulf Island Resort wants to hold
onto this property, Gulf Island Resort
wants to rent this property, in the
meantime until the real estate prices go
up, in fact, your Honor will see from Mr.
Linville's depaosition testimony, that's why
he's buying the property, he's not an
idiot, he's not buying the property to go
turn around and sell it, he's buying the
property to fix it up, to rent it and then
sell it when it becomes a good time to sell
it.

Now, one of the things that are going
to come up here, the receiver has never
done that, Oceanside has never done that,
they just want to get rid of the property
and for what, for the lenders? Your Honor,
the lenders are simply creditors here. The
lenders deem -- I don't know if your Honor
is aware of this, what happened is,
QOceanside and DBKN, which were prorated by
Dana Berman and Berman Mortgage, borrowed
money from these lenders. These lenders

JEANHNIE REPORTING, INC. {305) 577-1705
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1 are individuals for whom Dana Berman 1 Walter, who admitted that the association

2 presented a loan sheet or two sheets, 2 is not considering filing for bankruptcy,

3 little required saying, "Hey, how would you 3 they haven't looked at it, they haven't

4 like to earn 14 percent interest on your 4 retained anybody, that's simply not on the

5 money, lend Oceanside and DBKN money so 5 horizen. So in terms of any harm to the

6 that we can go ahead and buy this property 6 association, that is -- it's not there. In

7 really cheap from this guy who's selling it 7 fact, he testified, and I'll present the,

8 and, by the way, we're not even going to 8 offer the -- it's been filed by the other

9 tell you the reason why it's so cheap is g side in this case. He said they, in fact,

10 because he doesn't even have authority to 10 admitted the cnly irreparable harm is that
11 sell it. But whatever it is, so all these 1 the association will have to impose,
12 lenders come in, they say, oh, great, we're 12 perhaps have to impose a special assessment
13 going to earmn 14 percent interest, we're 13 against the other unit owners. That's not
14 going to earn 15 percent interest and then 14 irreparable harm to the association.
15 guess what, there's a problem, they can’t 15 He also admitted that it wasn't even
16 collect, Well, that is a risk that all 18 necessary to sell for the assaociation to
17 lenders take when they lend money to 17 get all of the maney that it claimed it's
18 somebody and that Is the risk that they're 18 owed and only he would need to sell at most
19 not going to get paid back, that something 18 five of the sixteen units that are at issue
20 is going to happen, and particularly when 20 here.
21 you're offered 14, 15 percent interest -- 21 Now, in terms of the balance of harm,
22 THE COURT: All right, Counsel, let's 22 again, the issue, there is no -- there's
23 stick to the main issue here. I'm aware of 23 going to be nothing left for Oceanside or
24 what took place. 24 DBKN to settle. 1 think everybody could
25 MR. BAUMGARTEN: And the balance of 25 agree that no matter what happens here
JEANNIE REPORTING, INC, (305) 577-1705 JEANNIE REPORTING, INC. (305) 577-1705
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1 harm, your Honor., That's an issue, the 1 Oceanside and DBKN are going to be left

2 balance of harm. We believe the lenders 2 with nothing.

3 are simply other creditors, we are a 3 You have the lenders who lent money

4 creditor of Oceanside and DBKN, Gulf Island 4 and are claimed that they are owed money,

5 Resort is, because we say it's our 5 and then you have Guif Island Resort which

6 property, they are creditors and there's no 6 claims that it really owns the property.

7 reason why those creditors should be 7 These lenders, again, can't be in a better

8 favored over Gulf Island Resort by causing 8 position than Cceanside or DBKN itself.

9 Gulf Island Resort to permanently lose its 9 Oceanside and DBKN, as your Honot is aware,
10 right to get this property back. 10 as we've presented evidence before Judge
11 Now, with regard to irreparable harm, 11 Wilson, it's in the record, that they, Dana
12 what was presented to Judge Wilson was, 12 Berman, was aware that Gulf Island Resort
13 well, you know, If you don't let us sell 13 was claiming that it owned the property
14 these units, they're going to be foreclosed 14 before they bought the property. There's
15 upon by the association to whom money is 15 correspondence between Oceanside and DBKN's |
16 owed in terms of fees and dues. Well, 16 attornay and the attorney for Gulf Island
17 that's not going to happen, your Honor, 17 Resort for 8 month before the deal saying,
18 because there's currently a stay in effect, 18 you can't do it, Mr. Morgan doesn't have
19 which was entered by Judge Wilson. And 19 authority, so, again, the lenders cannot be
20 Judge Wilson has not lifted the stay and in 20 in a better positicn than Oceanside and
21 addition, and the association hasn't asked 21 DBKN itself.

22 the stay to be lifted, but even if the 22 So we believe that the standards for &

23 association were to ask the stay to be 23 stay have been clearly met here, your

24 lifted, we have the testimony two days ago 24 Honor, success on the merits, irreparable

25 from the president of the associaticn, Pat 25 harm to Gulf Island Reasort, because cnce we
JEANNIE REPORTING, INC. (305) 577-1705 JEANNIE REPORTING, INC, (305) 577-1705

07/14/2010 05:55:52 PM Page 29 to 32 of 183 8 of 68 sheats



33

35

JEANNIE REPORTING, INC, (305) 577-1705

1 know the property is sold and our claim is 1 non-produced partnership agreement or a
2 off of it, we can't get the property and 2 non-exacuted partnership agreement which
3 the balance of harm favors Gulf Island 3 required all limited partners to sign off
4 Resort because the other parties, it's just 4 cn the sales of this. That issue was
5 money, which they -- when they went into a 5 litigated for four years, eventually got to
6 situation where the receivership company 6 trial and in the middle of tdal it was
7 knew that this was the very risk that 7 discovered that 67 bankers boxes of
8 existed if they went ahead and bought 8 documents were not produced that were the
9 property knowing there was claim by Gulf 9 subject of multiple court orders. Not only
10 Island Resort that they own the property. 10 were they not produced, but when you went
11 THE COURT: Thank you. 11 and locked at those documents, there ware
12 Mr. Gassenheimer, let me hear from 12 substantial inconsistencies between what
13 you, 13 was in the documents and what they
14 MR. GASSENHEIMER: Thank you, your 14 testified to under oath by Mr, Bistricer.
15 Honor. Good morning and thank you for 15 MR. BAUMGARTEN: Your Honor, I cbject
16 allowing us to proceed this morning. 18 to thls. We're not discussing the merits
17 So what I just heard was rearguing the 17 of those -~
18 ultimate order issued by Judge Wilson, not 18 THE COURT: Overruled, Counsel. I've
19 an argument on the stay at issue, What has 19 allowed you to, you know, factually present
20 been argued by Mr. Baumgarten is all the 20 what took place in the matter involving
21 reasons why this Court should depart from 21 Judge Cobb and we will now allow counsel an
22 the prior order that Judge Wilson entered 22 oppertunity to respond, and that's what
23 authorizing the receiver to market the 23 this Is, it's just a respense to your
24 property and to obtain buyers and to 24 presentation.
25 proceed with the sale of the property with 25 MR. GASSENHEIMER: Thank you, your
JEANNIE REPORTING, INC. (305) 577-1705 JEANNIE REPORTING, INC. (305) 577-1705
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1 the liens -- with the proceeds of the sale 1 Honor.
2 to attach as liens of cash rather than 2 THE COURT: We're not in front of a
3 property. Mr. Baumgarten has filed an 3 jury today, you're in front of me. You
4 appeal of that order, unfortunately, this 4 know, let's presume I'll discard anything 1
5 court, I don't believe, has jurisdiction to 5 shouldn't consider for purposes of this
6 revisit that order and we are bound by that 6 motion.
7 order unless an appellate court reversas T So ge ahead.
B8 the order entered by Judge Wilson, which we 8 MR. GASSENHEIMER: And based on Judge
9 believe was correctly entered, 9 Cobb in Pasco County, review of those
10 The Issue before the Court today is 10 documents, he thought it was appropriate to
11 whether this court should grant a stay of 11 strike Mr. Bistricer's pleadings, the
12 that order and condition that stay on an 12 ultimate sancticn, something that is rarely
13 appropriate bond to protect my clients and 13 visited by a judge and must be
14 let's just complete the story of what 14 respectfully, must respect his counsel's
15 happened before we are here today, because 15 decision in looking at what happened in
16 I think this is an equitabie receivership 16 making that decisicn and entered an order
17 and I think the Court should do equity and 17 in favor of Oceanside on the issue of
18 in order to do equity the Court should 18 entitlement to these units. Subsequent he
19 understand the true facts. 19 entared a partial final judgment of itle
20 The dispute, which dates back to 2003, 20 in favor of Qceanside because there were
21 over ownership of these units, is that 21 also tort claims that were invoived in that
22 Oceanside Acquisitions bought the units, 22 case, The appeal didn't start at that
23 the president of that company signed the 23 time. The M.A.M.C. Berman entities failed
24 deeds and Mr. Bistricer contends, that as a 24 and the State of Florida appointed Michael
25 limited partner, that there was a 25 Goldberg, as receiver, over this
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1 conglomerate of some forty companles, one 1 says, "The conditions of the bond shall
2 of them being Oceanside. And as is our 2 include a condition to pay and comply with
3 right in the receivership, we ask that all 3 an order in full, including costs, interest
4 of the litigation ail over the state be 4 fees and damages for delay, use, detention
5 transferred down to this court, so that the 5 and depreciation of the property.”
6 receivership judge, who has the best 8 And so unlike in the bankruptcy
7 knowledge and understanding of all the 7 proceedings where it's more of this
8 issues and how they interrelate, could 8 standard, we have an appeal ate rule of
9 decide these cases. 9 procedure that specifically guides this
10 So the matters that have been 10 court as to the considerations that should
11 previously handled by Judge Cobb were i1 be made as to whether the delay will result
12 transferred from Pasco County Circuit Court |12 in waste, deterioration of the property
13 to the Ejeventh Judicial Circuit and 13 or ==
14 brought before Judge Wilson. 14 THE COURT: So what amount of a bond
15 Judge Wilson then heard summary 15 are you recommending if I were to grant the
16 judgment arguments on the tort claims and, |16 stay?
17 again, ruled in Oceanside’s favor, finally 17 MR. GASSENHEIMER: So to answer that
18 making the case right for appeal and Mr. 18 question, let me just remind the Court [
19 Baumgarten, on behalf of his client, did 19 think we previewed some of the facts. What
20 file that appeal and finaily after a year 20 do we have here? We have units that have
1 has filed a brief and now these issues can 21 never been occupied. Mr. Bistricer claims
22 proceed before the Third DCA. 22 that if he loses these units -- that it
23 But the ultimate issue is that there 23 represents an important property right.
24 is currently a judgment claiming title in 24 Well, the bankruptcy cases which we would
25 favor of Oceanside, Oceanside is, by the 25 submit are not relevant to this issue that
JEANNIE REPORTING, INC. (305} 577-1705 JEANNIE REPORTING, INC. (305) §77-1705
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1 matter of law, the title holder to these 1 they cite to which one bankruptcy case
2 properties until an appellate, and only if 2 discusses a condominium unit in the chapter
3 an appellate court were to reverse the 3 7 case, a personal bankruptcy where the
4 correct rulings of the trial judge would 4 person actually lived in the unit and that
5 that change. 5 was his home that was being taken away and -
8 So I would submit that the issue 8 the court canditioned -~ Judge Mark frem
7 before the Court today is whether you 7 the Southern District of Florida provided
8 should grant the stay and If you declde to B an analysis as to why he thought this
9 grant the stay, we will require that stay 5 gentleman had a real property.
10 be conditioned on a bond and this is my 10 Here we have units that have never
11 opportunity to explain to you why I think a 1 been occupied, in fact, the units have no
12 substantial bond is required for this case, 12 appliances, no toilets, no floors, they're
13 We have cited to the Cerrite vs. Kovitch 13 full of meld and are deteriorating. We
14 case in which the trial court has 14 have a buyer who as a second job, buys
15 considerable latitude in controlling 15 units, fixes them up and rents them and so
16 circumstances under which proceedings are 16 in terms of public policy issues, one of
i7 stayed pending an appeal. Under 17 the four criteria, we have a circumstance
18 9.310(b){1) a stay is required in a cash 18 where if Mr, Bistricer is liable to prevail
19 situation upon payment of money that 19 the public good is not being done, In fact,
20 represents 115 percent of the money 20 it's being negatively impacted because we
21 judgment, but in the case of an appeal 21 have units that are darmaging the
22 involving real property there are specific 22 surrounding units, interfering with all
23 rules of procedure that apply. In rule 23 their unit owners pride and enjoyment of
24 9.310(b) -- I'm sorry, 9.310(<)(2), A bond 24 these properties. We have a buyer, whoI
25 should be conditioned on the fellowing: It 25 have evidence, which I'm ready to present
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today, and I'll summarize it for the Court,
who has testified that he will buy these
units now, he has the capital wherawithal
to fix them up, he will fix them up, get
rid of the mold and then he will rent them
and so they will add -- it wiil reverse
this detericration that occurred and the
evidence will be that the market for these
type of units currently, if they're fixed
up, is somewhere between $150,000 and
$180,000. This gentleman estimates it will
take him $50,000 to fix up the units by his
testimony and we have a purchase price of a
$120,000 a unit.

I would submit to the Court that if we
do not -- if we're not allowed to proceed
with these sales, T can't tell you if I can
find somebody else with the capital and
wherewithal down the road to fix up these
units. And I would submit to the Court at
a minimum the purchase price of each of
these units should be posted as a bond and
then as an additional component to the bond
what we're asking for is that a portion of
that bond be used to currently pay the
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THE COURT: Before I allow you to do
so, are there any other parties or
representatives that wish to be heard on
this matter before the Court receives any
evidence? That will be the next step.

MR. BASURTO: Yes, your Honor. This
is Mark Basurto, who represents the Gulf
Island Beach and Tennis Club Condominium
Association, and I have a brief argument
I'd like to make before any evidence.

THE COURT: I will permit that,
Counsel.

MR, BASURTOQ: Thank you, your Honor.

What I'd like to add, I agree with the
receiver that the issue here is whether
your Honor should impaose a stay and,
second, whether there should be, if the
stay is imposed, what the bond amount
should be.

But in addition to that, if the stay
is going to be imposed, your Honor, we
would request that there be additional
conditions imposed in addition to posting a
bond and the reascn for that is a stay with
the posting of a bond does not help the

JEANNIE REPORTING, INC. (305) 577-1705
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association dues and the taxes and here's
the reason why: If Mr. Bistricer wins he's
going to have to pay that anyway. So he's
not out. And if Mr. Bistricer loses, then
when the units are sold he can be paid back
his money, but at the current time the
evidence will be that the association is
owed $350,000 on these units. That
represents almost eighty percent of a one
year annual budget for the association and
is putting a tremendous burden on the
association.

The evidence will also be that there
are taxes due for three years on the
property, the tax certificate holders who
are entitled to be paid, the interest is
accruing on both the condominium
association fees and the taxes. And,
therefore, there is waste cccurring if the
Court does not condition the bond and so
with the Court's permission, if I answered
your question, I can complete my opening
and proceed to present any evidence,
however, whatever the Court's indulgence
is.

JEANNIE REPORTING, INC. (3058} 577-1705
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association at all. If a bond is being
held by the Court during the tenancy of the
appeal, the appeal goes on for another
year, the association is going to be out
another $72,0C00 as a result of the
Oceanside units not paying their
assessments. And soc a stay with a bond
does us no good. What we need is either no
stay or a stay that imposes as a conditicn
the payment of our fees that are owed and a
condition of the bond and the receiver is
right, we are owed a substantial amount of
money, you're going to hear evidence that
we are owed from the Oceanside units alone,
$318,000. The association has receivables
of $355,000, which means that almost
89 percent of our receivables are due to
the delinquencies of the Oceanside unit and
if we go another year, it's going to be
another $72,000,

Now, Mr. Baumgarten eluded you to some
testimony from my client, from Mr. Walter,
that the association has not centemplated
filing bankruptcy. That's true; however,
earlier this year we had to impose an
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1 assessment on all the other unit owners of 1 proffar, I think that might save some time.
2 $2,000, which was basically for a total of 2 THE COURT: That will be fine, but let
3 $184,000. Why do we have to do that? 3 make sure -- you filed the deposition when?
4 Because we're not getting paid by the 4 Do you have an extra copy with you because
5 Oceanside units. In fact, the evidence is 5 I don't have all the volumes of the court
6 going to show we haven't been paid by the 8 file.
7 Oceanside Units since November of 2006, It 7 MR, GASSENHEIMER: Sorry it's hot
8 is an extremely heavy burden on the 8 stapled.
@ association and it's one that we cannot g THE COURT: 1It's all ight. I'll give
10 bare without having to impose special 10 it back to you.
11 assessments on all of these other units 11 So you may designate any portions you
12 and, frankly, if Mr. Baumgarten and his 12 wish to read from. Any other counsel who
13 client are so confident that they're going 13 wishes to do cross designations, you're
14 to prevail on appeal, if your Honor is 14 permitted to do so.
15 going to impose a stay, then as a condition 15 MR, BAUMGARTEN: Now, your Hohor?
16 of the bond they should be required to pay 16 THE COURT: Well, once Mr.
17 the past assessments that are due to the 17 Gassenheimer is finished, as a way of
18 association. 18 cross, if you will, I will allow you to do
19 And with that said, I'm prepared to 19 cross designations.
20 proceed with the evidentiary portion of the 20 So, Counsel, you may.
21 hearing, 21 MR, GASSENHEIMER: Thank you, your
22 THE COURT: Thank you. 22 Honor.
23 Anyone else? 23 I would just proffer in going through
24 MR. BAUMGARTEN: Yes. 24 the deposition for the Court, I filed the
25 THE COURT: Mr, Baumgarten, I'm not 25 whole depesition and would ask the Court to
JEANNIE REPORTING, INC. (305} §77-1705 JEANNIE REPORTING, INC. (305) 577-1705
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1 going ko hear from you now, because this is 1 consider the whole depaosition, but I'm
2 the opening statement that I've allowed, 2 geing to just highlight a few items. T'l
3 which is a very unique argument. This Is 3 note for the Court Mr. Lanville lives in
4 normally what openings are for. What I 4 Zephyrhills, Florida, so he's beyond
5 want to do is get into the evidentiary 5 subpoena jurisdiction of this Court and I
6 portion of this hearing. You'll be 6 believe I have the right to use his
7 permitted -- just hold your thought --in a 7 deposition. On page 6, at line 16, Mr.
8 finat argument before the Court to address, 8 Lanville explains that he was on the
9 as all of you will, all remaining matters. 9 property looking at the units and met Ms.
10 All right. 10 Claudia Traywick, who is a broker who sells
11 So let's now proceed with the 11 -- who's been involved in this property.
12 evidentiary hearing. 12 On page 7, he testified that Claudia, the
13 Mr, Gassenheimer, you wish to present 13 broker, has been working the property for a
14 any witnesses on your motion for 14 couple of years. On page 8, at line 8, Mr.
15 authorization to sell the units? 15 Lanville notes that his mether-in-law lives
16 MR. GASSENHEIMER: Yes, your Honor. 18 at Gulf Island, which explains why he was
17 THE COURT: Okay. Who is your first 17 there. At page 10, line 12, he identifies
18 witness? 18 Exhibit 1, which is in our binder as
19 MR. GASSENHEIMER: First I would 19 Exhibit A for these proceedings, I believe
20 present the deposition testimony of Mr, 20 we gave your clerk an exhibit finder.
21 Anthony Lanville, I have filed his 21 THE COURT: 1 have it.
22 deposition of record. Since we don't have 22 MR. GASSENHEIMER: Which he identifies
23 a jury here, rather than reading page and 23 and lays the necessary predicates as we
24 lines, if I could just direct the Court to 24 move into evidence the "as is" sales
25 certain page and lines in the form of a 25 contract, which we've marked as Exhibit A,
JEANNIE REPORTING, INC. (305) 577-1705 JEANNIE REPORTING, INC, (305) 577-1705
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1 which is executed by Mr. Lanville for the 1 page, it's just an addendum. Are we

2 acquisition of unit 601. 2 missing something?

3 MR, BAUMGARTEN: Your Honor, T haveno | 3 MR. GASSENHEIMER: You're missing C

4 objection to the admission of that 4 and D.

5 document. 5 MR, BAUMGARTEN: I don't know how --

6 THE COURT: All right, it will be 6 THE COURT: I have the "as is"

7 admitted as Plaintiff's Exhibit 1. 7 contract for sale and purchase for unit

8 THE CLERK: Plaintiffs 1 is admitted 8 706,

9 as Exhibit 1. 9 MR, BAUMGARTEN: You have the
10 THE COURT: For purposes of this 10 addendum?

11 hearing. 11 THE COURT: That's correct.
12 (Thereupon, Plaintiff's Exhibit No. 12 MR. BAUMGARTEN: I have no objection
13 1 was admitted in evidence.) 13 to that.
14 MR. GASSENHEIMER: On page 11, your 14 THE COURT; That will be admitted as
15 Honor, the witness testifies that the unit 15 Exhibit Number 2 for purposes of this
16 is gutted -- I'm using his words -~ in 16 hearing.
17 terrible condition, it's going to take a 17 THE CLERK: Plaintiff's No. 2 is now
18 fot of remodeling, he says both units are 18 admitted in evidence.
19 trashed out, there's nothing In them -- 19 (Thereupon, Plaintiff's Exhibit No,
20 again, using his words -- there are no 20 2 was admitted into evidence.)
21 appliances, no hot water heater, walls have 21 MR. GASSENHEIMER: ©On Page 16 the
22 mold, tile on the floor is broken. He also 22 witness testified 706 is also in terrible
23 testifies that unit 601 Is a two-bedroom 23 condition.
24 LNt 24 On Page 18 the witness testifies that
25 On page 12 he testifies that his plans 25 he's prepared to close if the Court can
JEANNIE REPORTING, INC. (305) 577-1705 JEANNIE REPORTING, INC. (305) 577~1705
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1 are to fix-up the units and rent it. He 1 grant him clean title,

2 tastifies it will take $50,000 to fix up 2 On page 23 he testifies that he would

3 the unit. He testifies that he had paid 3 still consider closing as late as

4 $154,000 for unit 504, that that unit did 4 June 30th, whenever the Court can give him

5 not need work like 601, 504 had 5 clean title.

6 appliances, washer/dryer, the tile was 8 On page 32 he {estifies that he has

7 fine, all it needed was cleanup and some 7 done an estimate of labor and cost to fix

8 paint touchup. 8 up the unit.

9 On page 13 he festifies and explains 9 And only page 35 he testifies that he
10 why the contract is in the name of Sunwest 10 has fixed up at least three other homes and
11 Inc., that's his company, he signed on 11 he knows what people will charge to do this
12 behalf of Sunwest, Inc. 12 type of work. He says, "I bought several
13 On page 14 he testifies that he 13 houses and had to redo them. I still own
14 understands that the contract contains an 14 three of the houses, plus one condo. I'm
15 "as is" rider. 15 pretty familiar with these types of costs."
16 ©On page 15 he marks and identifies 16 And that would be what we would
17 Exhibit 2 to the deposition, which is 17 highlight for the deposition for the Court.
18 Exhibit B, sorry, Exhibit D in our binder 18 THE COURT: All right. Any cross
19 for today's presentation, which is the 19 designations, Mr. Baumgarten?

20 sales contract for 706 and lays the 20 MR, BAUMGARTEN: Yes, your Honor.
21 necessary predicate to remove 706 -- that 21 First of all, we do object to your

22 contract in evidence that we would offer 22 Henor considering any portion of this

23 that Exhibit D as a binder into evidence. 23 deposttion other than what's been

24 MR. BAUMGARTEN: Exhibit D Is 24 designated by the party. It's hearsay,

25 incomplete in my packet. Exhibit D is one 25 relevance, no foundation. So I don't
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1 object to anything that Mr. Gassenheimer 1 QUESTION: "Am I correct you never
2 designated, but I do object to the Court 2 received any kind of title insurance
3 considering parts that are not designated 3 commitment with respect to your purchase of
4 by Mr. Gassenheimer or myself or any other 4 these two units; is that right?
5 party. 5 ANSWER: "That is right."
6 What I would like the Court to include 6 The next question starting at page 25;
7 in the record, just to be specific, is the 7 "Has anyone told you or given you the
8 last line on page 11, line 25 and the first B name of a title company that, let's say if
g three lines of page 12 where Mr. Linville 9 the Court allows the receiver to sell the
10 is asked, "Is it your plan to fix up the 10 units tomorrow, has anyone given you the
11 unit and sell it?" And he says, "I'll 11 name of a title company that will give you
12 probably fix it up and rent it and then 12 a title commitment?”
13 sell, you know, if ever the market gets 13 ANSWER: "No."
14 better." 14 QUESTION: "Okay. Are you aware of
15 On pages 18 and 19 I would like both 15 any title company if the Court says the
16 of those pages to be admitted in full. 16 receiver can sell those units to you that
17 There Mr. Linville admits that he has not 17 will give you a title commitment?”
18 been presented with any title commitment 18 ANSWER: "Well, I'm sure if the Court
19 from any title company that's willing to 19 said they were ready to sell it to me, 1
20 give him clear title. 20 can find someone."
21 And on page, specifically page 19, 21 QUESTION: "And what do you base that
22 lines 12 and 13 he says, "I'm willing to 22 on?"
23 close if the title is clean. On page 20, 23 ANSWER: "lust my knowledge that if
24 also lines 1 through 13, he is asked: 24 the Court says it's clean, I'm sure I can
25 "When you say get everything resolved, you 25 find & title company I would think."
JEANNIE REPORTING, INC. (305) 5771705 JEANNIE REPORTING, INC. (305) 5771705
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1 mean we have an order from the Court 1 Then I asked nim, "Have you asked the
2 authorizing the sale?" 2 seller why they have not provided you with
3 "Yes, get an order from the Court that 3 a title commitment?
4 shows you guys, everyone has clean title, 4 ANSWER: "Again, it's been held up in
5 there's no problems." 5 court. They thought that the titles would
6 On pages 20, the bottom of page 23 and 6 be clean at this next go-around. That's
7 24, which continues with the part that Mr, 7 all T know, I really don't get into that
8 Gassenheimer gquoted about him willing to 8 part.”
9 wait until June 30th of this year, starting 8 And then continuing on the bottom of
10 at line 22, on page 23 Mr. Linville was 10 page 25:
1 asked, and I think this is particularly 11 QUESTION: "But do you know one way or
12 important for this hearing: 12 the other whether If tomorrow the Court
13 QUESTION: "Would you still consider 13 says the receiver could sell you the unit,
14 buying this unit if clear tile, as you've 14 yvou will be able to get a title
15 described it, wasn't provided until say 15 commitment?"
16 June 30th?" 16 ANSWER: "I don't know that for a
17 ANSWER: "Whenever you guys get clear |17 fact, but I assume that I could.”
18 title, I'm willing to buy it at that 18 Then pages 28 through 29, starting
19 price." 19 with line 22 on page 28:
20 QUESTION: "Even a year from now? 20 QUESTION: "Did you have ever have an
21 ANSWER: "Even a year, two years, 21 attorney look over this contract, referring
22 three years, whatever you want to do." 22 to the two contracts for the two units for
23 And then continuing on page 24 and 25, 23 sale?"
24 which I'd like to be designated as starting 24 ANSWER: "No, sir."
25 on page 22 and page 24: 25 QUESTION: "Okay."
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1 And then he continues on page 29: 1 THE COURT: All right, thank you, Why
2 "But I obvicusly will before I buy the 2 don’t you come over and have a seat there,
3 property and then -- Sorry, I skipped this 3 DIRECT EXAMINATION
4 part on pages 22 and 23, beginning at line 4 BY MR, GASSENHEIMER:
5 12 I said: 5 Q. Good moring, can you introduce
6 QUESTICON: "Okay, let me ask you this: 6 vourself to the Court by telling us your full name
7 When you keep saying you want clear title, 7 and your home address.
8 what do you mean when you say you want 8 A. Gail Elaine Corenblum. My address is
9 clear title?" ¢ 12785 Maple Road, Notth Miami, Florida 33181,
10 ANSWER: "Well, I want to show that 10 Q. And can you tell the judge what your
H you guys, whoever has title, is willing to 11 interest is in these receivership proceedings?
12 sell it to me and there's nothing pending 12 A. Iam a Berman lender. I was invested
13 on the title like I owe back taxes or 13 in Oceanside Acquisitions, I invested in Oceanside
14 whatever. I want it all, you know, like a 14 Acquisition and DBKN and Gulf.
15 normal sale. I go, everything Is clean, I 15 Q. And do you hold any special position
16 sign off, it's mine. I don't want to buy 16 compared with these other lenders with respect to
i7 something that you guys are still in court 17 the Oceanside loans?
18 haggling over who owns what." 18 A. Iam on the committee, I'm heading the
19 QUESTION: "Qkay. So Il if understand 19 committee on the Oceanside property for the
20 you correctly, if someone gave you title to 20 receiver, a small committee of involved lenders,
21 the unit, let's say, tomorrow, right, that 21 Q. Just sc the Court is clear as to what,
22 there is a possibility that, you know, six 22  and fust so we all make sure we understand what
23 months from now or a year from now you will 23 committee Is, did the recelver ask each loan to
24 have to glve title back; am [ correct that 24 designate certain lenders to speak on behalf of
25 you would not want to buy the units under 25 that loan that you address as a committee those
JEANNIE REPORTING, INC, (305) 577-1705 JEANNIE REPORTING, INC. {305) 577-1705
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1 these dreumstances?” 1 lssues?
2 ANSWER: "That is correct.” 2 A. Yes, at the time that the properties
3 And those are the paits that [ would 3 went into the receivership I held interest in many
4 like your Honor to be part of the 4 properties and I'm serving on a limited number of
5 evidentiary record, in this case from Mr. 5 commitiees,
8 Linville. & Q. And you are the chairperson of the
7 THE CQURT: Thank you. 7 QOceanside committee?
8 Any other counsel wishes tc address 8 A. Correct.
9 this matter on this witness? Anything 9 Q. Now, do you alsc have personal
10 further, Mr. Gassenheimer, as to Mr. 10 knowledge, have you been to and seen the Oceanside
11 Linville? 11 -- the properties at Guif Island Resort?
12 MR. GASSENHEIMER: No, your Honor, 12 A. Yes. I have an elderly aunt who lives
13 THE COURT: Thank you. Let's move on 13 in very close proximity and I have visited the
14 to the next withess, 14 properties, T befieve, it's four or five occasions,
15 MR, GASSENHEIMER: Next we will call 15 most recently the first week in May.
16 as a live witness, Ms. Gail Corenblum, who 16 Q. So, the first one I'll have you
17 is in the courtroom. 17 explain to us what your obsearvations have been
18 THE COURT: All right, if you'll come 18 about the properties, Are you familiar with units
19 forward, please. Come to the middle there 19 601 and 7067
20 and I'll have you have a seat after you've 20 A. Yes, Iam.
21 administered the oath. 21 Q. And can you describe for the Court
22  Thereupon, 22  what your personal observations have been when you
23 GAIL CORENBLUM, 23 had an opportunity to see the insides of unit 601
24 was called as a witness and, having been first duly 24 and the outside units of 601 and 70672
25 sworn, was examined and testified as follows: 25 MR. BAUMGARTEN: Your Honor, can we
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1 get a clarification if she's stating the 1 THE COURT: Overruied. As the chair
2 inside or the outside? 2 of the Oceanside committee on this matter,
3 BY MR. GASSENHEIMER: 3 I'll allow her to testify as to these
4 Q. TI'll break down the question. 4 Issues,
5 First, describe for the Court what 5 Go ahead.
6 vyour access has been and what you've been able to 8 MR. GASSENHEIMER: Your Honor, if I
7 see with respect to those two units, 601 and 706. 7 could approach, I have another one of the
8 A. 1 visited hoth units. ] exhibit finders for the witness.
9 Q. Have you had a chance to look inside 9 THE COURT: You may.
10  those units? 10 BY MR. GASSENHEIMER:
11 A. Yes. 11 Q. If you would turn to what I've
12 Q. Did you have an opportunity to 12 identified under tab B, which tab A is already in
13 photograph both units? 13 evidence. It's a one-page document,
14 A. Yes, 14 Do you recognize that documeant?
15 Q. And describe for the Court as to each 15 A, Yes, I've seen it.
16 unit separately, identifying which unit you're 16 THE COURT: Now, I know, Mr.
17 talking about, what you recall as best you can. 17 Gassenheimer, you didn't sabetage his
18 A. As best I can, both units are trashed, 18 binder,
19 the kitchens have been gutted, ceilings are falling 19 MR. BAUMGARTEN: I know, this was --
20 down, air-conditioning, ductwork is exposed, and 20 MR. GASSENHEIMER: I thought he was
21  hanging, water heaters are gone, there is no 21 going to look at something alse,
22 electrical wiring, the circuit boxes have been 22 THE COURT: All right, go ahead.
23 removed, mold everywhere, the apartments are in 23 Thank you.
24 need of just being totally reconstructed in the 24 BY MR. GASSENHEIMER:
25 interior. 25 Q. Just so we're all [ooking at the same
JEANNIE REPORTING, INC. {305) 577-1705 JEANNIE REPORTING, INC. (305) 577-1705
62 64
1 Q. Any appliances? 1 thing, thisis a -~
2 A. No. 2 A. Contract extension.
3 Q. Any washer/dryer? 3 Q. -- contract extension document for
4 A. No. Bathroom fixtures are gone, 4 unit 601 in which Mr. Linville has agreed to extend
5 there's no cabinetry, basehoards in some places are | § the time to ¢lose on unit 6017
6 removed, other places are molded. 6 A. Yes.
7 Q. How about windows? 7 Q. And were you involved in the
8 A. 1 can't be specific to those units. I 8 negotiations of this extension?
9 visited over a dozen units and I would have to look 9 A. I had been in touch with Claudia
1¢  at my pictures to refresh my memory. 10 Traywick, the realtor, and I was aware that the
" Q. And some of the units have missing 11 original contract was expiring shortly after the
12 windows? 12 Ilast hearing, which was postponed, I asked for an
13 A. Have broken windows, the fire 13 extension.
14 department has cited Oceanside Acquisitions for 14 Q. On behalf of Oceanside, did you
15 broken fire windows. 15 approve this extension?
16 MR. BAUMGARTEN: Objection, hearsay. 16 A. Yes.
17 THE COURT: Sustained. 17 MR. GASSENHEIMER: We move this
18 BY MR. GASSENHEIMER: 18 document inte evidence.
19 Q. Now, dees Oceanside Acquisitions or 19 MR. BAUMGARTEN: On behalf of
20 the receivership, the state of Oceanside 20 Oceanside? Your Honor, I object, she
21 Acquisitions have funds available to fix-up these 21 doesn't represent Oceanside, she's a
22  units? 22 crediter of Oceanside. I don't see how
23 A. No. 23 this witness can testify on behalf of
24 MR. BAUMGARTEN: Objection, no 24 Oceanside,
25 foundation. 25 THE COURT: As a member of the
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1 committee I'm going to overrule your 1 object on the ground of relevance, unless
2 objection and it shall be admitted. A 2 some witness, this witness or another
3 committee that she chairs on behalf of 3 witness, can establish that these are
4 Oceanside, 4 conditions that did not exist at the time
5 MR, BAUMGARTEN: I thought the 5 the lenders first became inveolved in
6 receiver approves those -- 6 investing in Oceanside.
7 THE COURT: Well, that goes to the 7 THE COURT: Overruled, it shall be
8 weight of the evidence. 8 admitted.
9 MR. BAUMGARTEN: I thought she just 9 THE CLERK: Composite Exhibit 4,
10 misspoke. 10 Plaintiff's Exhibit 4, has been admitted in
11 BY MR. GASSENHEIMER: 11 avidence,
12 Q. Just so we're clear -~ 12 (Thereupon, Plaintiff's Exhibit No.
13 THE COURT: Just one moment, 13 4 was admitted into evidence.)
14 THE CLERK: Plaintiff's Exhibit No. 3 14 BY MR. GASSENHEIMER:
15 is admitted in evidence. 15 Q. If you would turn to the next tab.
18 (Thereupon, Plaintiff's Exhibit No, 16 A. Yes.
17 3 was admitted into evidence.) 17 Q. And just describe what you have, so I
18 THE CQURT: Thank you. 18 can make sure --
19 BY MR. GASSENHEIMER: 19 A. The contract for unit 706.
20 Q. As the committee chair of Oceanside, 20 Q. All right. And that's already in
21 has Michae!l Goldberg, as court appointed receiver, 21 evidence and let's go to the next tab,
22 given you or advised you of certain authority to 22 A. The next tab I have the extension for
23 act on hehaif of Oceanside? 23 the contract.
24 A. Yes. 24 Q. Okay. Would your testimony if I asked
25 Q. Are there some decisions that you're 25 the same questions as to the extensicn for 601 be
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1 allowed to make and some decisions that he requires 1 the same for the centract on 706 extension?
2 you to review with him? 2 A. Yes, ) '
3 A. Just about every decision is reviewed. 3 MR. GASSENHEIMER: With that proffer,
4 Q. Okay. And did you have the authority 4 I would move the extension on 706 into
5 to enter into the extension on behalf of Oceanside? 5 evidence,
6 A. Yes, 6 THE COURT: Any cbjection?
7 Q. Soif you would turn to the next tab 7 MR, BAUMGARTEN: Ne, your Honor,
8 in'your binder, tell us what you have so we all 8 THE CLERK: Plaintiff's No. S is
9 make sure we're on the same page. a admitted in evidence.
10 A. Copies of photographs. 10 (Thereupon, Plaintiff's Exhibit No.
11 THE COURT: That would be C, tab C, 11 5 was admitted into evidence.}
12 BY MR, GASSENHEIMER: 12 BY MR. GASSENHEIMER:
13 Q. Okay. Can you describe for the Court 13 Q. I believe the next tab is photographs
14 these photocopies of certain photographs that were 14 of unit 706.
15 taken, what those depict, if you can? 15 A. Yes.
16 A. TIt's what's been stated, the 16 Q. And did you take those photographs?
17 apartments are in need of gutting, new electrical, 17 A. Same of them, some of them mine didn't
18 new fixtures, new furnishings, woodwork, ceilings, |18 come out and Claudia provided me with some.
19 air-conditioning, water heaters and cleanup. 19 Q. Can you look through each of the
20 Q. Are these photographs that you took? 20 photographs and let the Court know if they
21 A. Yes. 21 accurately depict what you saw when you were inside
22 MR. GASSENHEIMER: We would move these |22 unit 7067
23 into evidence. 23 A, Yes.
24 THE COURT: Any cbjection? 24 MR. GASSENHEIMER: With that testimony
25 MR. BAUMGARTEN: Your Honor, I would 25 we would offer these photographs in
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1 evidence, 1 A. Ilooked online on the computer at

2 THE COURT: Any objection? 2 recent sales and properties that were listed for

3 MR. BAUMGARTEN: Just the relevancy 3 sale. I spoke with more than one realtor up there,

4 before of it. 4 I believe I spoke with three realtors. I have an

5 THE COURT: Based on her prior 5 aunt who lives probably a half of mile from the

6 testimony It shall be admitted. 6 property.

7 THE CLERK: Plaintiff's Exhibit 6, 7 So in my visits I see what's going on

8 Composite Exhibit 6 admitted in evidence. 8 in Hudson, Flerida. It's a very sleepy area,

9 (Thereupon, Plaintiff's Exhibit Na, 9 shopping centers are vacant, things are not --
10 6 was admitted into evidence.) 10 business is not booming in Hudsen, Florida and
11 BY MR. GASSENHEIMER: 11 until there was any kind of an ability to try to
12 Q. If you can let me know what the next 12 get clear title there was nothing to sell, there
13 tab is in your binder. 13 was nothing to do with these units.

14 A. The next tab are photographs of unit 14 These units have been in litigation, I
15 510, just another unit, 15 have «~ you know, since seven years already, 1
16 Q. So let's skip that and move to the 16 have no idea what those expenses will amount to.
17 next tab. 17 But on my visits every time I'm there I feel more
18 A. Tax notices. 18 and more that something has got to be done for the
19 MR. GASSENHEIMER: We have filed, your 18 homeowners -~
20 Honor, with the Court & request, for the 20 Q. Okay, let's just stick with --
21 Court to take judicial notice of certain 21 A. -- of these units.
22 public records of Pasco County and those 22 MR. BAUMGARTEN: I just move to strike
23 are marked in the binders as Exhibit G, 23 the testimony of Ms. Corenblum about the
24 which show the delinquent taxes on unit 24 market conditions in Hudson County. She's
25 706. 26 not qualified as an expert.
JEANNIE REPORTING, INC. {305) 577-1705 JEANNIE REPORTING, [NC. (305) 577-1705
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1 THE COURT: You said G? 1 THE COURT: Sustained.

2 THE CLERK: H. 2 BY MR, GASSENHEIMER.:

3 MR. GASSENHEIMER: I apologize, H. 3 Q. Perhaps I wasn't clear, I just want

4 THE COURT: 1Is there any objections, 4 vyou te focus on the type of things you locked at,

5 Mr. Baumgarten? 5 so that as the chairperson of the committee you

6 MR. BAUMGARTEN: No, your Honor. 6 felt like you could be in a position to make a

7 THE COURT: Then it shall be admitted 7 recommendation to the receiver about the

8 as the -- Well, the Court will take 8 appropriate pricing.

9 judicial notice and I will admit ¥ as the 9 A. Ilooked at sales in that building and
10 next exhibit in evidence., 10 listings in that building.

11 MR. GASSENHEIMER: Thank you. 11 Q. Ifyou would, I believe the next -- 1

12 THE CLERK: Plaintiff's No. 7 has been 12 think it's under tab K.

13 duly noted. 13 A. Yes.

14 (Thereupon, Plaintiff's Exhibit No, 14 Q. Is this one of the documents that you
15 7 was admitted into evidence.) 15 locked at and considered?

16 BY MR. GASSENMEIMER: 16 A. Yas.

17 Q. Ms. Corenblum, on behalf of the 17 Q. And describe for the Court what this

18 committee, have vou been involved with, for 18 is and why vou looked at it?

19 instance, market research or analysis in order to 19 A. These are active listings on the MLS
20  put you in a position to make a recommendation with 20 and a couple of closed listings in the same

21  respect to the sales price of these units? 21 building, different units.

22 A. Yes, 22 MR. GASSENHEIMER: Now, we would offer
23 Q. Can you describe for the Court the 23 this document not into evidence, not for

24 type of documents and the things that you did to 24 the truth of the matter asserted, but to

25 educate yourself on the market? 25 show the due diligence that was done by the
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1 committee in recommending the price to the 1 the $120,000 offer on each of the units?
2 receiver, that the type of information that 2 A. Yes, I did.
3 was reviewed and to show that there was due 3 Q. And was it your recommendation to the
4 diligence performed in the decision to 4 recelver that the receivership accepts these
5 recommend the price. § contracts at the Court's approval In light of your
6 THE COURT: Any objection, Mr. 6 research and the work that you've done?
7 Baumagarten, for that noted purpose? 7 A. Yes,
8 MR. BAUMGARTEN: Idon't objectto it 8 MR. GASSENHEIMER: Your Honor, those
9 being admitted as toward the issue of due 9 are the guestions that we would present on
10 diligence, but I don't know if this 10 the direct testimony.
" document constitutes due diligence, 11 THE COURT: All right. Mr.
12 THE COURT: All right, I'll allow the 12 Baumgarten, you may cross-examine,
13 admission for purposes of showing what this 13 MR. BAUMGARTEN: Thank you, your
14 witness, Ms. Corenblum, has done as a 14 Honor.
15 member of the cormmittee for those certaln 15 CROSS EXAMINATION
18 obligations. So it's the next exhibit. 16 BY MR, BAUMGARTEN:
17 THE CLERK: This will be Plaintiff's 17 Q. Ms. Corenblum, when did you first
18 Exhibit No. 8 admitted in evidence, 18 become a creditor of Oceanside or -- I'm sorry, are
19 (Thereupon, Plaintiff's Exhibit No. 19  vou a creditor of Oceanslde or DBNK or both?
20 8 was admitted into evidence.) 20 A. Both,
21  BY MR. GASSENHEIMER: 21 Q. When did you first become a creditor
22 Q. Now, Ms. Corenblum, have you also met 22 of Oceanside and DBKN?
23 with the assoclation? 23 A. At the initial purchase, I guess it's
24 A. Yes. On my last visit I met Mr. 24 '03, early '03.
25 Lawford. 25 Q. 20037
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1 Q. And what was the purpose of that 1 A. Yes,
2 visit? 2 Q. Why did you become a creditor of
3 A. He was at the property and he was sort 3 Oceanside and DBKN in 20037
4 of appealing to me for some sort of help. 92 units 4 MR, GASSENHEIMER: Ohbjection,
5 in the building are current with their assessments 5 relevance, beyond the scope.
6 and their dues and we have 16 units that are in ] THE COURT: What Is the relevance?
7 arrears. 7 MR. BAUMGARTEN: This has to do with
8 They've recently had to put up a 8 the issue of a bond and a stay and the
9 seawall, which he showed me, to retain the property 9 equities which Mr. Gassenheimer said is
10 and that burden has been carried by the other 10 something the Court should consider, I'm
11 homeowners. The building is in tremendous need of | 11 trying to establish, your Honor, that the
12 painting. We have pigeon problems in some of our 12 lenders got into this case knowing that,
13 wvacant units -- 13 either knowing what the problems were or
14 MR. BAUMGARTEN: Your Honer, I object 14 not caring what the problems were, and also
15 to this testimony about pigeon problems 18 nat bothering to spend any money to fix the
16 and -- 16 problems, which are supposed to be the
17 THE CQURT: Sustained. 17 reason why an extraardinary sale is
18 THE WITNESS: I'm sorry. 18 necessary,
19 BY MR. GASSENHEIMER: 19 THE COURT: All right, I don't want to
20 Q. So, Ms, Corenblum, based cn your 20 gat into a final argument about this, but
21 discussions with the president of the association, 21 I'll give you somie leeway. But let's just
22 your observations of the units, your observations 22 get to the heart of it, please,
23 of the conditions of the units, the market research 23 THE WITNESS: Repeat the question,
24 that you've done, did you make a recommendation as 24 Sorry,
25 to the receiver in regard to the appropriateness of 25 BY MR. BAUMGARTEN:
JEANNIE REPORTING, INC. (305) 577-1705 JEANNIE REPORTING, INC, (305) 577-1705
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1 Q. Why did you decide to become a 1 of the inside of the units before you invested
2 creditor? 2 money with Oceanside?
3 A. I had seen an offering on this 3 A. Ireally don't recollect.
4 property, I did not «- my extent of the problems 4 Q. Are you aware of any cther lender who
5§ that you've addressed, there was title insurance, 5 looked at any of these units before thay invested
6 it was a beautiful piece of property, it was going & money in Oceanside?
7 to be fixed up and I was going to receive interest 7 MR, GASSENHEIMER: QObjection,
8 payments, 8 predicate,
9 Q. And interest of at jeast 14 percent, 9 THE COURT: Sustained.
10 correct? 10 Don't answer.,
11 A. 1 believe so. 11 THE WITNESS: Okay,
12 Q. And you recelved approximately $40,000 12 THE COURT: If I sustain it, you don't
13 of interest on your investment; is that right? 13 answer it. If I overrule it, you answer.,
14 MR. GASSENHEIMER: Objection, 14 All right, go ahead, your next
15 relevance. 15 question.
16 THE COURT: Sustained. 16 BY MR. BAUMGARTEN:
17  BY MR. BAUMGARTEN: 17 Q. Does the committee know what the
18 Q. Did you or any other lender examine 18 status, the committee that you described, did the
19 any of the Oceanside units before you invested 19  committee know what the status was of these units
20 money in Oceanside and DBKN? 20 backin 20037
21 MR. GASSENHEIMER: Objection. 21 A. Ivisited in 2004 and I can tell you
22 THE COURT: Sustained. 22 what I saw then.
23 MR. BAUMGARTEN: Your Honor, I need to 23 THE COQURT: The gquestion is about what
24 establish that this witness has no idea 24 the committee knows about what the status
25 what the status of the units was in 2003 25 was back in 2003, If you are able to
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1 and that it's gotten worse, 4 testify about what the committee members
2 THE COURT: There are some cther 2 knew,.
3 questions you couid ask regarding that. 3 THE WITNESS: I do not know what
4 You could ask what she did. 4 others know.
5 Go ahead. You mentioned other things, -- 5 THE COURT: Thank you, next question.
B MR, BAUMGARTEN: Oh, okay. 6 BY MR. BAUMGARTEN:
7 Ms. Corenblum, did you == but I 7 Q. Does the committee know whether or not
8 thought you were speaking on behalf of the 8 the status of these units has deteriorated since
9 committee. 9 2003 through today?
10 Are you here to testify on behalf of 10 A. Yes,
11 the other lenders, Ms. Caorenblum, or just 11 Q. Ckay. And what does the committee
12 yourself? 12 know about that?
13 THE WITNESS: I'm speaking for myself. 13 A. I personally saw units under
14 BY MR, BAUMGARTEN. 14 construction or refurbishing, furnished units, and
15 Q. Okay. 15 they are, in my last visit, they are notthe way I
16 Did you, Ms. Corenblum, lock at any of 16 had seen them.
17 these units, the Oceanside units at issue here, 17 . You've seen units that have been
18 before you invested money in Oceanside and DBKN? 18 improved?
19 A. No. 19 A. Yes, probably in '04 or '05.
20 Q. Did you ever visit the property? 20 Q. And which units had you seen were
21 A. Not initially. Shortly after. 21 improved, the ones at issue here or other units?
22 €). After you invested the money you 22 A. I can'ttell you specifically. We're
23 visited the property? 23 talking 16 units, some of the units were improved.
24 A. Yes. _ 24 Q. Now, you've previously testified at
25 Q. Did you ever look at any photographs 25 the hearing before Judge Wilson that as far back as
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1 2003, these units needed repairs. 1 rather than having the lender spend any money to

2 You recall that? 2 correct any deteriorated conditions in the unit,

3 A. 1don'trecall, 3 the Court instead should just let the units be

4 Q. I'msorry? 4 sold; is that your position?

5 A. Idon'trecall. 5 A. Can you repeat your question?

8 Q. Let me show you the transcript of the 6 MR. BAUMGARTEN: Could you read it

7 hearing held on July -- May I approach the witnass? 7 back?

8 THE COURT: You may. 8 (Thersupon, the question was read back.)

% BY MR. BAUMGARTEN: 9 THE WITNESS: Yes.

10 Q. -- the hearing held on July 15th, 10 May I explain?
11 2009, in this matter before Judge Wilson. 11 THE COURT: I'm hoping that you
12 You were present at that hearing, were 12 expiain, yes.
13 you not? 13 THE WITNESS: Because the ownership
14 A. Yes, 14 issue has not been resolved and there's no
15 Q. And you testified at that hearing, did 15 clear title to these units, no one is going
18  you not? 16 to invest in these units, but the
17 A. Yes. 17 obligations, the taxes are accruing at a
18 Q. And do you recall I asked you the 18 percentage of, I think 18 percent a year.
18 following question at page 62, line 3: 18 There are certificates out for three years,
20 "QUESTION: Do you know what condition 20 the HOA is accurmulating costs.
21 these units were in at the time you 21 I just feel that if the price is
22 invested in them? 22 reasonabie, rather than letting costs to
23 "ANSWER: I knew that every unit 23 keep accruing at these high percentages,
24 needed repair. 24 we're better off doing what's best for
25 "QUESTION: Back in 2003, right? 25 everybody because scmebody eventually is
JEANNIE REPORTING, INC. (305) 577-1705 JEANNIE REPORTING, INC. (305) 577-1705
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1 "ANSWER: Yes, I belleve so0." 1 going to have to pay these costs anyway,

2 Was that your testimony at that time? 2 BY MR. BAUMGARTEN:

3 A. Yes, I guess. 3 Q. well, why did the committee not

4 Q. And was it true? 4 recommend to the receiver that the units be fixed

5 A. I knew that units were going to be 5 up and rented out until they could be sold?

& fixed up, I hadn't seen them in '03. 6 A. No one is in a position to put money

7 Q. Was your testimony that I read to you 7 in.

8 true? 8 Q. And how do you know that?

9 A. Yes. 9 A. We have requested previously, we asked
10 Q. Has the committee sent any money to 10 for monies to come in, you mentioned interest
11 repair the Oceanside units? 11 earned. We are in arrears to M.A.M.C. for monies
i2 A. No. 12 that have been laid out on these properties.
13 Q). Have you spent any meniey to repair the 13 Q. When you say no one is in a posltion,
14 Oceanside units? 14 are you referring to the other lenders?

15 A. No. I believe I contributed money for 15 A. Yes.

16 certain costs for insurance. I may have loaned 16 Q. Is it your testimony you simply asked
17 some insurance on the property and corporate 17 them for money and they refused to give it to you,
18 reports. I don't recall. I know I have invested 18  right?

19 money in the property. 19 A. On at least three occasions.

20 Q. Are you aware of any lender that has 20 Q. And did you ook at any documents,
21 spent any money to maintain the Oceanside units or 21 financial statements of any of these lenders --

22 repair them? 22 A. No.

23 A. No. 23 Q. I'm sorry, let me finish the

24 Q. Justso I understand, Ms. Corenblum, 24 question -- to determine wheather, in fact, they

25 s it your position that you're asking the Court 23  could give you the money, they just choose not to?
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1 A. No. 1 them, a couple of months prior to these contracts
2 Q. So you don't know whether the lenders 2 Claudia called me. I had left my contact
3 arein a financial position or were in a financiat 3 information when I was there and she said she had
4 position to have spent money to repair units and 4 somebody looking at units, would it be okay to show
5 rent them out; is that correct? 5 the Oceanside units and had we goften anywhere with
6 A. That's correct. 6 title and --
7 Q. Ms, Corenblum, do you know what reai 7 Q. Ididn't want to cut you off.
8 estate prices will be like in a year from now at 8 Go ahead.
9 the resort? 9 A, That's - _
10 A. No, Ido not. 10 MR. GASSENHEIMER: I move to strike as
11 Q. Does anyone in the committee know what 11 nonresponsive.
12 real estate prices will be in year from now at the 12 MR. BAUMGARTEN: 1 chject, your Honar,
13  resort? 13 {t's exactly responsive to the question.
14 A. No. 14 THE COURT: I'm going to overrule;
15 Q. Has the committee retained an expert 18 however, you may file a petition on the
16 to determine what real estate prices are likely to 16 guestions, an the first question askad in
17  bein a year from now? 17 this issue.
18 A. No. 18 BY MR. BAUMGARTEN:
19 Q. Isit fair to say, Ms. Corenblum, that 19 Q. Let me show you the contract for sale
20 your interest in having the unit sold is simply to 20 of unit 601.
21 get back whatever part of your investment that you 21 A. Right. Claudia had called me and said
22 haven't gotten back yet? 22 that she had somebody who would like to see the
23 A. Absolutely not. 23  units,
24 Q. Ms, Corenblum, are you aware of 24 Q. Okay. Would you lcok at the contract
25 efforts that the association has made to fix the 25 of the signature page and who's placed there as the
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1  mold issues in these units? 1 listing broker?
2 A. Yes. Mr. Walter, on his own personal 2 A. Coastal Realty.
3 decision, bought a fogging machine and has bsen 3 Q. Now, does it indicate what fee she
4 fogging some of our units. 4 intends --
5 Q. And those results have been 5 A. Six percent.
6 successful, correct? 6 Q. I'm sorry, let me finish for the
7 A. To adegree. 7 record.
8 Q. When did you first meet Claudia 8 Does It indicate what fea she Intends
9 Traywick? 9 to receive as a broker in connection with the sale
10 A, This past year. 10 of unit 6017
11 Q. Okay. Was Claudia Traywick the real 91 A. Six percent.
12 estate agent who was retained to arrange for the 12 Q. Are you saying that's invalid, she's
13 potential sale or intent to a contract with Mr. 13 not entitled to six percent?
14 Linville for the sale of two units? 14 A. I'm saying there's no listing
15 A. No, we never retained a realtor. 15 agreement.
16 Q. And why not? 16 Q. So you're saying she's not going to
17 A. Because we were not in a position to 17 get any money out of any sale as far as you
18 sell without clear title. 18 understand?
19 Q. Wwell, can you explain to me why 19 A. No, sir, I'm not saying that.
20 Coastal Real Estate Is listed as the real estate 20 Q. I'm sorry, I just want to get to 705,
21 broker for unit 601 and 706 as evidenced by the 21 Okay, I'll show you also the contract
22 contracts that have been admitted in this case? 22 for unit 706 that's been admitted into evidence and
23 A. When I visited the property last year 23 ask you who, if it's Coastal Real Estate, who's
24 T knew I had called Fred Gould and asked him about 24 listed as the listing broker?
25 admission into their apartments and I spoke with 25 A. Yes, itis.
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4 Q. And how much of a fee would Coastal 1 BY MR. BAUMGARTEN;
2 get? 2 Q. Can you tell us why the receiver spent
3 A. Six percent. 3 $50,000 cf the proceeds from the sale of Oceanside
4 Q. And Ms, Traywick works with Coastal 4 units to pay legal fees to its counse! not in
5 Real Estate, correct? 5 connection with the sale of the Oceanside units?
6 A. Correct. 6 MR. GASSENHEIMER: Objection,
7 Q. And so does Cralg Gould, correct? 7 relevance and predicate.
8 A. Correct. 8 THE COURT: If you know, you can
9 Q. Was Coastal Real Estate, was a motion 9 answer,
10 ever made with this Court to have Coastal Real 10 BY MR, BAUMGARTEN:
11  Estate approved as the broker in connection with 11 Q. Do you know why?
12 the sale of unit 601 and 7067 12 A. Without more specific information I
13 A. Not to my knowledge. 13 don't.
14 Q. Do you know why that wasn't done? 14 Q. Dlid the recelver ever ask you or
15 A. To the best of my knowledge, we are 15 anyone else on the committee whether to take any of
16 proceeding to try to obtain clear title, so that we 168 the proceeds from the sale of other Cceanside units
17 can move some units. 17 and use them for anything other than paying cverdue
18 Q. Anything else you want to say in 18 fees or overdue maintenance fees or taxes?
19 response to that question? 19 A. No. To the best of my knowledge there
20 A. No, no thank you. 20 has been no sales since the receiver has -- since
21 Q. Are you aware that approximately 21  the receivership.
22 $50,000 of proceeds from the sales of other units 22 Q. Do you know if the receiver ever asked
23 that were owned by Oceanside were generaied by the 23 vyou permission for use of fees generated by prior
24  receiver? 24 sales, of sales prior to the receiver being
25 A. Could you repeat that, sorry? 25 appointed, that were in Oceanside's accounts, the
JEANNIE REPORTING, INC. (305) 577-1705 JEANNIE REPORTING, INC. (305) 577-1705
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1 (Thereupon, the question was read back,) 1 recelver ask anyone from the committee for
2 MR. GASSENMEIMER: Ohkjection, 2 permission to use those fees for things that are
3 relevance -- 3 not related to QOceanside?
4 THE WITNESS: No. 4 MR. GASSENHEIMER: Objection,
5 MR. GASSENHEIMER: -- beyond the 5 predicate, foundation.
6 scope. 6 THE COURT: Overruled. If she knows.
7 THE COURT: Overruled. Her answer is 7 If you know.
8 no. Let's move on, please, 8 THE WITNESS: No.
9 BY MR. BAUMGARTEN: 8 BY MR, BAUMGARTEN:
10 Q. Okay, let me show you the testimony 10 Q. Can you tell us why the lenders have
11 from page 103 at the hearing on July 15th, 2009, 11 allowed these units to allegedly waste away during
12 You were presant for the testimony of 12 the proceedings in this case until now?
13 Harold Gassenheimer, were you not? 13 A. Without a resolve to the litigation
14 A. Yes. 14 issues, our hands were tied.
15 MR, GASSENHEIMER: This is improper 15 Q. Any other explanation?
16 impeachment, your Honor, Ha's trying to 16 A. No.
17 recall her testimony by showing her the 17 Q. Did Ms, Traywick ever tell you that
18 testimony of another witness, 18 Coastal Realty was a defendant in the underlying
19 THE CQURT: Is that what you're trying 19 case in which Gulf Island Resort was seeking to -
20 to do, show the testimony of Mr. Howe 20 A. Yes.
21 Gassenheimer? 21 Q. -- obtain title to these units?
22 MR, BAUMGARTEN: To refresh her 22 MR. GASSENHEIMER: Obijection, hearsay.
23 recellection about what the receiver did or 23 THE COURT: Sustained.
24 did not do. 24 BY MR, BAUMGARTEN;
25 THE COURT: Sustained. 25 Q. The list that was admitted regarding
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1 the issue of due diligence, I believe that's 1 contemplating purchasing?
2 Exhibit H. 2 MR. GASSENHEIMER: Objecticon,
3 Did you print out this list? 3 predicate.
4 A. H? 4 THE WITNESS: They were never listed.
5 Q. Idon't know which one It is in your 5§ BY MR. BAUMGARTEN:
6 book. 6 Q. Never listad at all.
7 A. Okay. On the sales? 7 A. No.
8 Q. Right. 8 Q. Why is that?
9 A. Yes, I did print that out. g A. Because of title issues,
10 Q. And what period of time do these sales 10 Q. Besides yourself, Is there any other
11  cover? 11 person who has -- I'm sorry, besides yourself and
12 A. I have to look. 12 the receiver, is there any other person who has
13 I'm sorry, I'm not finding it, 13 determined that $120,000 is a fair price for these
14 Q. Here, you could look at mine. 14 two units?
15 A. Here. 15 A. I discussed this with other investors,
16 Q. There you go. 18 Mr. Parker and Mrs. Kidney, Mr. Kaplan.
17 A. This was done, this was printed 17 Q. Anyone else?
18 March 18th in preparation of -- 18 A. Probably spoke with a couple of other
19 THE COURT:; The question is, what 19 people also.
20 period did those sales come? 20 Q. What people, other investors?
21 THE WITNESS: We were |looking at 21 A. Other investors.
22 everything within the last, I believe it 22 Q. Besides other investors, anyone else
23 was, six to eight months. 23 vyou spoke to about what a fair price would be for
24 BY MR. BAUMGARTEN: 24 these two units?
25 Q. Okay. 50 looking at the -- and, 25 A. I spoke with ancther realtor in the
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1 sorry, does this document provide the sale prices 1 area.
2 for any of the units described there or the list 2 Q. I believe I'm finished.
3 prices or hoth? 3 A. And--
4 A. Both, four were active listings in 4 Q. I'm sorry, [ didn't mean to cut you
5 March and four were ciosed. 5 off.
8 Q. And which units were closed? 6 Are you aware as you sit here today of
7 A. The bottom four. 7 any other unit owners who are complaining about the
8 Q. So one unit, the one next to MLS No. 8 conditiens of unit 601 and 7066 in terms of it
8 7446518 was sold for $225,0007 9 adversely affecting their physical health?
10 A. Yes. 10 A. Not to me personally, but I've been
1 Q. In the last six to eight months? 11 told.
i2 A. Yes, I saw pictures. 12 MR. BAUMGARTEN: Okay. No further
13 Q. And the next unit identified with MLS 13 questions.
14 No. 7425676 sold for $198,000 in the last six to 14 THE COURT: Any redirect?
15 eight months; is that correct? 15 MR. GASSENHEIMER: Brief redirect,
18 A. Yes. 18 your Henor,
17 Q. And then the last two were sald for 17 REDIRECT EXAMINATION
18 $169,900 and $156,000; is that correct? 18 BY MR. GASSENHEIMER:
19 A. Correct. 19 Q. Just so we're clear, did the receiver
20 Q. And the other four have not been sold 20 or the committee ever retain Ms. Traywick to list
21 vyet or were not sold as of March 18th; is that 21 any units owned by Oceanside?
22 right? 22 A. No, sir.
23 A. Correct. 23 Q. Was it Ms. Traywick who brought you
24 Q. At what price did the committee or 24 Mr. Linville as a client?
25 receiver list the two units that Mr. Linville is 25 A. Yes,
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1 Q. Your understanding is she was 1 down,
2 representing Mr. Linville? 2 THE WITNESS: Thank you.
3 A. Yes, 3 THE COURT: Let me do this, I've heen
4 Q. Is it your understanding that she is 4 at --
5§ getting a commission because she was representing 5 MR. LINDE: Your Honot?
6 Mr. Linville and that's something Mr. Linville 6 THE COURT: Yes.
7 agreed to? 7 MR, LINDE: This Is Chyis Linde with
8 A. Correct. 8 Hurr & Foreman, I guess I should wait till
g Q. With respect to, you said you were 9 1 hear what you were geing to say, but 1
10 rushed through the discussion of the price of unit 10 just came in for a limited point, which 1
11 for the $225,000 sale and you said you saw pictures 11 came in for the last hearing and wanted to
12 and Mr. Baumgarten cut you off. 12 just mavbe make the point and then ask your
13 A, Yes. 13 Honor to be dismissed from the hearing.
14 Q. Was there more to that answer; can you 14 THE COURT: What's your limited point?
15 tell us what those pictures showed? 18 MR. LINDE: If you do rule on the
16 A. A completely furnished unit with 16 motion and agree to the sale, which I
17 granite kitchens and marble floors and tremendous | 17 understand might not occur, your previous
18 upgrades. 18 order mentioned that the net proceeds from
19 Q. If you would turn in your bindar to L. 19 the sale would he paid outstanding
20 A. Yes, sir. 20 condominium fees and taxes and we had
21 Q. Is it an e-mail from Michelle Perking? 21 previously come to a hearing and just made
22 A. Yaes. 22 the point, and I don't think thers were any
23 Q. When you're asked about It, did you 23 objections last time, that the phrase taxes
24 speak with another broker about an appropriate 24 include tax certificates which our client
25 price for these units, is that what you were 25 holds on the subject property.
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1 referring to? 1 I don't believe there were any
2 A. Yes. 2 objections last time and I haven't heard
3 MR. BAUMGARTEN: Your Honor, this is 3 that that would change, but T wanted to
4 beyond direct. 4 make that point on the record and then
5 THE COURT: I'll everrule, because you 5 asked to be dismissed.
6 opened the door in cross. Either way -- & THE COURT: I won't dismiss you, but
7 MR. BAUMGARTEN: The door is opened. 7 Il excuse you.
8 THE COURT: Thank you. 8 MR. LINDE: Okay.
9 Go ahead. 9 THE COURT: Okay, you're excused,
10 BY MR, GASSENHEIMER: 10 Thank you so much.
11 Q. And the e-mail says that this broker's 11 MR. LINDE: Thank you very much.
12 opinion was the price of $99,000 or $110,000 would 12 THE COURT: All right, Let me do
13 be reasonable in the condition of those units; is 13 this, ladies and gentlemen, I've been going
14 that something you relied upon in making vour 14 at this since eight o'clock, There was
15 decision? 15 another hearing I started before this. 1
16 A. Yes, 16 need to take at least a five-minute recess,
17 MR. BAUMGARTEN: Objection, it's 17 I'll ask everyone else who's on the
18 hearsay testimony. 18 phone to remain on the phone unless you
19 THE COURT: Overruled. 19 want to have us contact you and then
20 MR. GASSENHEIMER: Those are the 20 resume. But I will resume promptly within
21 gquestions I have. 21 the next five minutes. Some of you may
22 THE COURT: Thank you. 22 want to break as well. All right, so let's
23 Are there any other parties that wish 23 resume in five minutes. Thank you.
24 to ask any questions of this witness? 24 {Thereupon, a short recess was taken
25 All right, thank you. You may step 25 at 10:45 a.m. and at 10:50 a.m. the hearing

JEANNIE REPORTING, INC. (305) 577-1705

JEANNIE REPORTING, INC. {305) 677-1705

25 of 68 sheets

Page 97 to 100 of 183

07/14/2010 09:55:52 PM



101 103
1 continued as follows:) 1 on behalf of the lenders as well as the
2 THE COURT: Thank you, have a seat 2 lender on behalf of the lenders.
3 everyone. 3 So with our complaint, the insurance
4 Before we resume with the next 4 company, Axis, filed a dec action in
5 witness, tet me just find out, Mr Joseph? 5 federal court. Moving forward, your Honocr
6 MR. JOSEPH: Yes, sir. 6 became involved in November of '09 where
7 THE COURT: Is your matter something 7 Judge Seitz from the federal bench wanted
8 that can be taken up quickly or and are you 8 to know what your thoughts were. And, as
9 going to be remaining or desire to sit 9 you said, we had a hearing before you and
10 through these proceedings? 10 you indicated that you were going to let
1 MR. JOSEPH: I think that my motion 11 Judge Seitz know and, in fact, you ruled
12 will take about ten minutes. I may remain, |12 that you wanted the dec action to be abated
13 but I know that Mr. Throckmerton -- I'm 13 until the underlying class action was
14 guessing that Mr. Throckmorton and the 14 determined. Judge Seitz then dismissed the
15 others will not. And I may leave as well. 15 dec action on November 25th.
16 THE COURT: I'll tell you what then, 16 A few months later in February Axis
17 maybe what I want to do, and I apologize to |17 filed a second dec action in state court.
18 you, I should have considered taking up 18 Also in February, Dana Berman, the
19 your motion earlier to get you out of here, 19 defendant in our suit, filed bankruptcy.
20 and I'm sure you have many other things 20 So the dec action in state court was filed
21 you'd rather be doing and places you'd 21 in February.
22 rather be. Let me address that motion now |22 Now, moving foerward, we had a motion
23 and then that way I can resume with the 23 to dismiss -- Well, actually moving forward
24 avidentiary hearing. 24 in my class action, which isn't in the
25 So we're going to break now to take up |25 papers, in May of this year the defendants
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1 the matter of the motion for the Court to 1 moved to stay the class action pending a
2 determine whether Axis Surplus Insurance 2 determination of the dec action and that's
3 Company may proceed with the deciaratory 3 before Judge Siegler. Judge Siegler ruled
4 judgment action. So I'll first hear from 4 I'm going to go and give a temporary stay,
5 Mr. Joseph. 5 a six-month stay and we report every
5 MR. JOSEPH: May I take the podium, 6 90 days, I believe and let her know what's
7 sir? 7 going on because one of my oppositions to
8 THE COURT: Yes. 8 the motion to the stay is they're not
] MR. JOSEPH: Your Honor, by way of 9 moving quick enough for it. They, being
10 very brief history, you read the -- 10 Axis, isn't moving very quickly.
11 THE COURT: I did. & Long story short, the next month we
12 MR. JOSEPH: Okay. We were hired in 12 had a hearing on a motion to dismiss the
13 May 2008 to explore whether or not there 13 dec action. That was heard by, not Judge
14 was insurance coverage for certain -~ by 14 Esquiroz, I'm drawing a blank,
15 Dana Berman and the insured, Berman 15 MR, BAUMGARTEN: Gordon.
16 Mortgage Corporation and their insured, 16 MR. JOSEPH: Thank you. I would have
17 their officers. We conducted an 17 been here forever. Judge Gordon heard the
18 investigation and sent out demands and 18 motion to dismiss and he deferred. He
19 dialog with two representative insurance 19 wanted us to come back to you to figure out
20 companies, one of which we were successful |20 whether or not that can proceed with the
21 with, the other, Axis Insurance Company, 21 dec action. 1 will tell you that as we sit
22 which we received no success in the 22 here there's been no relief sought in the
23 negotiations, so about a year later in May 23 bankruptcy court to lift the stay, so we
24 of 2009 we filed a class action [awsuit. 24 can actually serve Dana Berman, who is a
25 The lawsuit is brought by the receiver 25 party to the dec action.
JEANNIE REPORTING, INC. (305) 577-1705 JEANNIE REPORTING, INC. (305) 577-1705

07/14/2010 09:55:52 PM Page 101 to 104 of 183 26 of 68 sheets



105

107

JEANNIE REPORTING, INC. {305) 577-1705

1 So we're sitting here a year later and 1 first and we will do everything we can to
2 we haven't really moved too much of my 2 make that happen as gquickly as possible,
3 class action. They're trying, they, being 3 cbviously understanding and in agreement
4 Axis again, is trying to move forward with 4 with what Mr. Joseph said with regard to
5 thelr dec action. 5 the amount of time that has passed, I need
6 My clients at this point need toc move 6 to press this to go forward and we would
7 forward, we're happy to go forward with the 7 ask that the Court enter an order allowing
8 dec acticn, we're happy to go forward with 8 that to happen.
g the class action, but we need to move 9 Now, I brought some caselaw with rme.
10 forward, we can't just be at a standstill 10 I'm not sure that I necessarily need to
11 anymore, 11 present it, although I'm happy to do so.
12 So Judge Gordon had asked us to come 12 That stands for the proposition of that and
13 back to you for your reference rather than 13 under circumstances such as what we have
14 wait for Axis to come before you and ask 14 here, it is appropriate for the declaratory
15 for relief, I'm asking you to make a 15 judgment action to proceed prior to the
16 decision one way or the other on behalf of 16 litigation involving the damages case and
17 our clients, whether the dec action will 17 s0 If the Court would llke me to present
18 move forward or whether the class action 18 that.
19 will move forward. We're prepared and 19 THE COURT: No, I don't nead that.
20 happy to go either way. 20 Let me ask you, either one of you have a
21 MR. GASSENHEIMER: Your Henor, James | 21 position on Mr. Gassenheimer's position as
22 Gassenheimer on behalf of Michael Goldberg, |22 it relates to consclidating the matfer
23 in the dec action because Michael Goldberg, 23 before this Court?
24 as receiver, has been sued in addition to 24 MR. JOSEPH: Our position is we're in
25 the lenders. I represent Michael Goldberg 25 favor of consolidating it here for the
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1 as receiver, I've discussed the matter 1 purpose of we would iike to move this as
2 with Mr. Goldbery, it is his preference 2 quickly as possible.
3 that to the extent the Court deems it 3 THE COURT: Mr. Chuck Throckmorton,
4 appropriate with the dec action, the dec 4 I'm sorry.
5 action is to proceed, that the Court 5 MR. THROCKMCRTON: Yes, sir. 1
8 consider as it has with other matters, this 6 represent, as [ told you, T represent Mr.
7 matter to be consclidated with the 7 Berman. I can't agree to that today
B receivership court and your Honor hear it, 8 because, first of all, they need stay
g9 given your familiarity with the court and g relief, the insured, needs stay relief in
10 the Issues of judicial conduct, so I would 10 order to proceed with the dec action. I've
1 ask to -- And to minimize the expense on 11 told all the parties that they can file the
12 the receivership, so I've been asked by Mr. 12 dec action in bankruptcy court without stay
13 Goldberg to make that request of the Court, 13 relief and that's an appropriate forum to
14 a consideration of the Court subject to and 14 do it, If they were to do it in state
15 defer to your Honor what you think is best. 15 court they would need to first get the
16 THE COURT: Thank you. 18 permission of the bankruptcy court because
17 MR. D'LUGO: Thank yeu, your Honor, 17 Mr. Berman is a defendant and I'm not
18 and thank you for taking us in the middie 18 prepared today to agree to simply consent
19 of the evidentiary hearing. 19 to that stay relief and to have it take
20 Michael D'Lugo on behalf of Axis. We 20 place in state court.
21 joined in the motion to have the Court make 21 We may prefer, Mr. Berman may prefer,
22 a determination as to whether a declaratory 22 that it take place in bankruptcy court,
23 action can be forward. We would 23 which would have jurisdiction. So I think
24 respectfully request that the dedlaratory 24 that that issue of consolidating it or with
25 judgment acticn be allowed to go forward 25 the receivership sitting here is premature
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1 unless and until they seek a stay relief 1 move forward, During this time, because I
2 and obtain it to come back to state court. 2 don't think the stay applies to my client,
3 MR. D'LUGO: Okay, your Honor, if I 3 can we do just some preliminary discovery
4 may add that. We have prepared a motion 4 so we can get the ball rolling if that's
5 for stay relief to file in the bankruptcy 5 the case. We'd like to move forward
8 court as part of what I need to do in 6 quickly,
7 representing my client and I need to 7 THE COURT: I know vou do, but until
8 contact and communicate all the attorneys 8 there's been a lifting an a stay I'm not
9 who are involved and whaose interests would 9 going to grant such a request,
10 be advised by that request to see if they 10 All right, That's where we are,
dl agree with it or disagree with it and the 1 gentlemen. Thank you. Have a great day, a
12 majority of the feedback that [ received 12 great weekend. If you decide to remain,
13 back was that it would be appropriate to 13 you're welcome, if you decide to [eave
14 pursue it as an adversary proceeding within 14 quietly, you may do so.
15 bankruptcy. 18 MR JOSEPH: Thank you, your Henor.
16 I know that the recelvership indicated 16 MR, THROCKMORTON: Thank you, your
17 that the receivership would prefer that it 17 Honor.
18 remain in your court. So there is sort of 18 MR. D'LUGO: Thank you, your Honor.
19 a difference of opinion as to what forum it 19 THE COURT: All right, now, Mr,
20 should go to. 20 Gassenheimer, you may call your next
21 Our desire is to have the case go 21 witness,
22 forward. We don't have a preference 22 MR. GASSENHEIMER: Thank you, your
23 necessarily. I think we might prefer to be 23 Honor, Our last witness on the issues is
24 in the bankruptcy, but I have to check with 24 going to be by deposition again. It was
25 my client to confirm that. But we would 25 going to be a live witness, this was the
JEANNIE REPORTING, INC. (305) 677-1705 JEANNIE REPORTING, INC. {305} 577-1705
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1 seek, with the Court's approval, to move 1 president of the association, Mr. Patrick
2 farward with the declaratory action. 2 Walter. He just shortly earlier this week
3 THE COURT: Anything further before I 3 let us know he wouldn't be able to attend
4 rule? 4 in person. We took his deposition on
5 MR, THROCKMORTON: No, your Honor, 5 Wednesday and we tried to hand-deliver the
6 THE COURT: Thank you. 8 transcript last night.
7 At this time the Court will allow at 7 THE COURT: You did and I got it.
8 this time for the declaratory judgment 8 MR. GASSENHEIMER: Great.
9 action to proceed. Now, that's going to be S So just an overview, your Honor, we
10 subject, however, to what happens in the 10 filed the deposition of record and offer
11 bankruptcy court, you know, it's currently 1 the deposition and would highlight the
12 a what, a suggestion of bankruptcy that's 12 following testimony, if I may proceed.
13 heen filed, is that -- 13 THE COURT: You may.
14 MR. THROCKMORTON: In this case, yes. [14 MR. GASSENHEIMER: So on page five we
15 THE COURT: In this case and there's a 15 learned that Mr. Walter lives in unit 503
16 stay that's been issued. So subject to all 16 at 6035 Sea Ranch Drive, which is the Gulf
17 that, you know, and depending on what you 17 Island Cendominium,
18 are able to do, I will allow it to proceed 18 Atline 7: "Are you currently a
19 for it or -- allow it to proceed for it. 19 member of the board of directors for the
20 Now, I will not make a decislon yet as 20 association?
21 to whether it should be consolidated before 21 ANSWER: "Yes, I am.
22 me until such time you clear up this issue 22 QUESTION: "How long have you been on
23 of a stay. 23 the board?
24 MR. JOSEPH: May I add just one thing, 24 ANSWER: "For four and a half years.
25 that if the stay relief Is granted we can 25 QUESTION: "Do you currently serve as
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1 the president of the board? 1 THE COURT: See if you can get them
2 ANSWER: "I do." 2 again. And I want you to holid cff, Mr.
3 QUESTION: "How long you been the 3 Gassenheimer, until we get them back.
4 president?” 4 MR. GASSENHEIMER: Yes, your Honor.
5 ANSWER: "Just about three and a half 5 THE CLERK: Plainiiff's 9 admitted in
8 years," ] evidence.
7 I'm going to advance in the deposition 7 (Thereupon, Plaintiff's Exhibit No.
8 to page 7, line 18: 8 9 was admitted into evidence.)
9 QUESTION: "Do you know how many units | @ THE COURT: Good morning, let's make
10 are currently in the name of Oceanside 10 sure who's present. Would you just
11 Acquisitions, LLC?" 11 announce your presence, please,
12 ANSWER: "There are 16 units within 12 MR. BASURTO: Judge, this is Mark
13 our building, building one." 13 Basurto again.
14 I then advance to page 8, which is 14 MR. BISTRICER: Alex Bistricer, your
15 asked at line 7: 15 Honor, glad you called us back,
18 "TI'm showing you now what's marked as 18 THE COURT: All right. And [ believe
17 Exhibit Number 1 and, Mr. Walter, can you 17 Mr. Linde may have decided to excuse
18 please identify this for me? i8 himself. So I stopped whatever I was doing
19 ANSWER: "This is a detzited breakdown 19 when you all were disconnected, so we're
20 of the individual units. We have a similar 20 going to resume where we left off before
21 sheet for every unit in our building. This 21 you were disconnected.
22 is, as I read through it, it appears that 22 MR. BASURTO: Thank you, your Honor.
23 they are all the Oceanside Acquisition 23 THE COURT: All right, Mr,
24 units." 24 Gassenheimer, you may continue,
25 I would proffer that in the deposition 25 MR. GASSENHEIMER: Thank you, your
JEANNIE REPORTING, INC. (305) 577-1705 JEANNIE REPORTING, INC. (305) 577-1705
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1 he identifies himself as being one of the 1 Honor,
2 people wha maintain these records and we 2 Actually I'm going to advance to page
3 would offer this business record of the 3 18 in the deposition at line 13 and the
4 association into evidence. 4 guestions were;
5 THE COURT: All right. 5 "Is there a ledger for unit 7067
8 MR. BAUMGARTEN: Is that the one with 6 ANSWER: "Yes, there is."
7 the monies that are due? 7 QUESTION: "Is unit 706 owned by
8 MR. GASSENHEIMER: Yes. 8 Oceanside Acquisitions?"
9 MR. BAUMGARTEN: Your Honor, I would 9 ANSWER: ™"Yes, it is.”
10 just -- the problem with the exhibit, the 10 QUESTICN: "What is the balance owed
11 one problem with the exhibit, is that it 1 to unit 7067?"
12 accelerates the monies due, I believe -- or 12 ANSWER: "$18,597.71."
13 is it just through June? I have no 13 QUESTION: "And does that amount
14 objection. 14 include the balance of assessments, of
15 THE COURT: All right. 15 acceleration assessments for 20107"
16 MR. BAUMGARTEN: Other than relevance. |18 ANSWER: "It does not."
17 THE COURT: Overruled. It shall be 17 I'm going to stop there and advance to
18 admitted. 18 page 20, I'm sorry, the guestion starts at
19 MR. GASSENHEIMER: On page 9. 18 the bottom of page 19, at line 25;
20 THE COURT: I lost the connection with 20 "And do you know the current amounts
21 counsel and Mr. Bistricer. 21 of the total amount that is owed on all
22 THE CLERK: Was it three attorneys? 22 Qceanside units to date roughly? We could
23 THE COURT: Yes. 23 get out a calculator, but do you know
24 THE CLERK: All right, let me see if I 24 roughly?"
25 can get them bhack. 25 ANSWER: "I think without looking at

JEANNIE REPORTING, INC, (305) 577-1705

29 of 68 sheets

Page 113 to 116 of 183 (7/14/2010 09:55:52 PM



117

119

JEANNIE REPORTING, INC. (305) 577-1705

1 the acceleration, I believe it's $318,000 1 was only a projection.
2 and some additional.” 2 And Mr. Walter further testified in
3 QUESTION: "Do you know as president 3 his deposition that there are financial
4 of the association what is the total amount 4 statements for that year showing what was
5 of receivahbles for maintenance assessments 5 actually spent, what actually came in and
8 that are owed by all the unit owners to the 6 for whatever reason he didn't have it and
7 association?" 7 It wasn’t presented.
8 ANSWER: "If we add up the special 8 So I would object to using testimony
9 assessments with the maintenance 9 about a document which was a projection
10 assessments, I believe we're looking at 10 when, in fact, there is a document out
11 $355,000." : 11 there that's the real amount and that
12 QUESTION: "So Oceanside is accounting |12 wasn't put in.
13 for about $318,000 of the $355,000 as owed 13 THE COURT: In response.
14 to the association?" 14 MR, GASSENHEIMER: I'll submit that
15 ANSWER: "Yes." 15 while the withess has referred to the
16 QUESTIION: "Okay." 16 document, the issue he is answering, as the
17 ANSWER: "And, again, the only 17 president, what the annual budget s, it's
18 clarification on that $355,000 does not 18 based on the predicate that he is capable
19 include acceleration.” 19 of doing that, Whether he refreshed his
20 QUESTION: "And if I've done my math 20 memaory from this document or any other
21 right, if you don't collect assessmenis 21 document is not relevant to the
22 from Oceanside units over the course of the 22 admissibility of his opinion as the
23 next 12 months, what roughly will the 23 president of the association.
24 association be owed for those units?” 24 MR. BASURTO: Your Honor, if I may
25 ANSWER: "Over the next 12 months I 25 add, this is Mark Basurto, counsel for the
JEANNIE REPORTING, INC. (305) 577-1705 JEANNIE REPORTING, INC. (305) 577~1705
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1 think it's going to probably be in excess 1 association. The document that was offered
2 of $70,000 because it's approximately 2 during the deposition was a budget that Mr.
3 $6,000 a month or $72,000 if we're not paid 3 Walter testified to that was approved by
4 for the 16 units.” 4 the association, it is an official record
5 I'm going to stop there and skip to 5 of the association and it includes more
86 page 22 at line 10 and the guestion is: 6 information than just the nine months of
7 "If you could tell me from locking 7 actual expenditures, it shows the amounts
8 through this document what is the total 8 that were actually budgeted for for 2009 as
9 amount of money that the asscciation would 9 expenses and it also shows prior year
10 need according to this budget for calendar 10 budgets and it shows year to date expenses
11 year 2009 to operate?” 1 that were actually paid during nine months
12 And there's an objection to form. 12 out of the year.
13 MR. BAUMGARTEN; Yes, your Honor, and |13 So there's much more information than
14 I would like to address the objection. 14 just what Mr. Baumgarten has offered as
15 THE COURT: All right, you may. 15 part of his objection.
16 MR. BAUMGARTEN: The objection, your 16 The document is, otherwise, admissibie
17 Honor, is, and maybe you'll see later in 17 as a business record, your Honor, and the
18 the transcript, if your Honor needs to, the 18 issue about what was actually spent goes %o
19 documents that Mr. Walker was looking at 19 the weight of the evidence, not to its
20 was not the actual budget for 2009, it was 20 admissibility.
21 not the actual financial statement of 2009, 21 THE COURT: Thank you.
22 It was a prior projection that only went 22 MR. BAUMGARTEN: Your Honor, I would
23 through, it reflected actual expenditures 23 just say that if that is the case, then
24 of nine months, it did not include the 24 it's onty being admitted for showing what
25 whole year that was actually expended, it 25 the budget was, it's irrelevant. How is
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1 that relevant to any issue In this 1 QUESTION: "Let me ask you this, Mr.
2 proceeding? 2 Walter: What has the association done in
3 THE COURT: Thank you. The objection 3 respoanse to various complaints or issues
4 is noted but overruled. 4 associated with the Oceanside units?"
5 And counsel is correct, it will go to 5 ANSWER: "With, for instance, the mold
6 the welght that I decide to give it 8 lssue, our assoclation because we did have
7 Just continue, please. 7 complaints regarding health-related issue,
8 MR, GASSENHEIMER: The answer was; 8 we purchased a fogger and our maintenance
9 "I believe the total amount of funds 9 individual started the most disrepaired
10 that would be collected, I believe we're 10 unit, the one with the greatest mold
11 looking at $400,000 total, in my opinicn, 11 buildup, which was unit 401, and it began a
12 it's approximately $430,000." 12 fogging machine in that unit. We had
13 And then advance in the deposition to 13 approximately 30 inches or so of mold from
14 page 26 at line 7: 14 the floor coming up the walls in the unit
15 QUESTION: "Does the association pay 15 when it began. Our maintenance individual
16 for insurance?" 16 has systematically started at the worst and
17 ANSWER: "Yes, we do." 17 worked his way through the units and even
18 QUESTION: What is that that you all 18 to the peint of burning out the moter on -
19 insure?” 19 the fogger. We replaced that and he
20 ANSWER: "We insure the building for 20 continued with his applications.”
21 liability, we insure the building for wind 21 Most of the units are now under
22 damage, flood damage, if there's any, the 22 control when it comes to mold that's
23 directors are insured and pretty much, I 23 visibly apparent on the surfaces that are
24 guess; that's what we're insuring for." 24 on the interior of the unit. So we have
25 QUESTION: "You also pay for property 25 done that for those units where we have had
JEANNIE REPORTING, INC. (305) 577-1705 JEANNIE REPORTING, INC. {305) 577-1705
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1 manager?"” 1 ownership complaints. We've had to
2 ANSWER: "Yes, we do." 2 intervene.
3 Then he's asked: "Are there any units 3 Some owners have contacted the health
4 that are owned by Oceanside Acquisitions 4 department when it comes to pigeon-related
5 that you're aware of that are currently in 5 issues and we have had to bring people in
8 or have been in disrepair that would be 6 to take pigeon droppings, to clean those
7 inclusive? You can go ahead answer." 7 because it was a significant issue,
8 ANSWER: "All 16 of the Oceanside 8 significant period."
9 units have never been inhabited and they 9 QUESTION: "Did the association pay
10 are currently in some form of disrepair -- 10 for that?"
11 MR. BAUMGARTEN: Certainly. 11 ANSWER: "Yes, we did."”
12 MR. GASSENHEIMER: Sorry for the 12 And I'll stop there and go next to
13 misread. -- certainly in some form of 13 page 32. I'm sorry, the bettom of 31, line
14 disrepair in that some of the units have 14 23:
15 had drywall removed, some of the units have 115 QUESTION: "Okay, perfect. Do you
16 had, because of no movement within the 16 five in the community where the subject
17 units, have had a significant problem with 17 unit owners are located?"
18 pigeons ta the point that the health 18 ANSWER: "I have a second home, an
19 department has come in and made some 19 investment property there, I use the second
20 demands on the pigeon droppings that are on | 20 home as kind of a weekend getaway."
21 the balconies. Some of the 16 units have 21 QUESTICN: "How often would you say
22 had significant mold-related issues to the 22 that you see the subject unit? You can
23 paint that some of our owners that live in 23 answer."
24 proximity have had some health-related 24 ANSWER: "I would say that I see them
25 issues." 25 two to three times a week."
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1 Then go to page 40, I would offer line 1 even association two, which is our sister
2 12: "Are you and the owner still 2 association, and we routinely write, as
3 complaining about getting sick because of 3 part of their board meetings, that they
4 the mold, are they still complaining about, 4 have a pigeon relocation program underway
5 that?" 5 for the last five years or three years or
) ANSWER: "Sir, this is not a cne-shot 6 whatever. They are constantly a problem."
7 process. We continually do this and have 7 And then I said QUESTION: "Has the
8 been doing it now for almost two years. 8 association ever asked Oceanside to allow
9 Whenever our maintenance person, as ['ve 9 them access into the units at any time
10 said, has attempted to and has treated 10 since you've been on the board to try to
11 every Oceanside unit, he goes back to the 11 clean the balconies from the pigeons or
12 original ones he did loangest ago and will 12 make motions -~ not court motions -- to
13 go in and try to retreat those -~ 13 keep them away?"
14 MR. BAUMGARTEN: Retreat, 14 ANSWER: "That has happened.”
15 MR, GASSENHEIMER; I said retreat, 18 QUESTION: "What's been the responsa?”
16 MR. BAUMGARTEN: I know it's re-treat, 16 ANSWER: "The representatives for
17 but re dash treat. 17 Oceanside and Hupta {phonetic} have been
18 MR. GASSENHEIMER: --if anybody 18 cooperative and allowed us to go in there.
19 complains against anything. Se¢ this is an 19 The last time, and this is awhile back, the
20 ongeing process, it isn't a one-shot 20 last time the Hupta (phonetic) property was
21 process." 21 in, I believe they were made aware of these
22 MR. BAUMGARTEN: Your Honor, thatis a 22 results. We have one maintenance person
23 nonresponsive answer to my questicn, so I 23 and, again, his job is maintenance and
24 object to it. 24 repair of the entire building on the entire
25 THE COURT: Overruled. Let's move on. 25 property. He doesn't delegate a portion of
JEANNIE REPORTING, INC. {305) 577-1705 JEANNIE REPORTING, INC. (305) 577-1705
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1 MR. GASSENHEIMER: QUESTION: "The 1 his time just for Oceanside; however, he
2 pigeon problems, are they under control 2 deals with problems from a general
3 too?" 3 standpoint.”
4 ANSWER: "No, sir, they are not." 4 QUESTION: "Does the association have
5 And those would be the portions that 5 the keys to the Cceanside units?"
8 we would offer, 6 ANSWER: "We have, as part of our
7 THE COURT: Any cross-designation? 7 condo doc, we have keys from every unit
8 MR. BAUMGARTEN: Yes, your Honcr. 8 owner in a lock box, so, yes, we do have
9 Going back to the last point starting at 8 their keys."
10 page 42 about the pigeon problems, 42, line 10 QUESTION: "And if the associate falt
11 16, QUESTION: "Do the pigeons just like 11 that anything going on in the Oceanside
12 Qceanside units or do they {ry to land on 12 units was an emergency, the association
13 other units as well?" 13 would be free to go there and try to take
14 THE COURT: T can use a little 14 care of it; is that right?"
15 laughing. Go ahead. 15 ANSWER: "Yes, sir, that's part of cur
16 MR. BAUMGARTEN: This case Is for the 16 documents, yes,"
17 birds, so == 17 And then I said:
18 THE COURT: I see. Go ahead. 18 QUESTICON: "Do you know how long the
19 MR, BAUMGARTEN: ANSWER: "The pigeons [18 mold problems were present at the Oceanside
20 are an incredible problem cn the entire 20 units had been there?”
21 island. The three nine-story buildings 21 ANSWER: "I can only speak from my own
22 seem to be a roost for pigeons in general 22 point of reference, which is June of
23 whether they be on any of the units in cur 23 2005 --
24 building or units in the other two 24 THE COURT: Slow down for the court
25 buildings, they're a continual problem for 25 reporter,
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1 MR. BAUMGARTEN: Oh, sorry. 1 occurred. So I think the answer would be
2 -- and they were prevalent then and 2 never."
3 again and they continue until today. We'll 3 QUESTION: "So 1 take it the fact that
4 just say in different degrees of a problem, 4 the Oceanside -- I'm sorry, the association
5 but they've been in existence since I've 5 has not consulted with a bankruptey
8 been associated with the island.” B attorney since 2005 is because Oceanside
7 And then I asked him: 7 has never contemplated seeking bankruptcy
8 QUESTION: "Do you know, have personal | 8 protection; is that right?” Then there was
9 knowledge as to whether, whatever mold 9 an objection and I re-asked it.
10 problems existed before you hought this 10 QUESTION: "Is it fair to say the
11 fogger and used it, do you know If those 11 association at no time since 2005 has felt
12 problems have gotten any worse since they 12 that It needed bankruptey protection?”
13 first existed until the time you became 13 ANSWER: "Yes,"
14 aware of them when you took on the board?" |14 And then I asked:
15 ANSWER: "I don't know that I can 15 QUESTION: ™I believe you testified on
16 address that. I know that they've always 16 direct that the mold problems at some of
i7 been an issue though, I've heard that from 17 the Oceanside units are now under control."
18 previous board members." 18 ANSWER: "Mr. Baumgarten, a visual
19 And then on page 45 and then I'm 19 inspection for what can be seen, As you
20 finished with this section: 20 probably know, mold grows on the interior
21 QUESTION: “"And do you know how long | 21 stud walls as well as the exterior. The
22 the pigeon problems with respect to the 22 exterior looks like it's been remediated,
23 Oceanside units have existed?" 23 but I can't really tell you what's behind
24 ANSWER: "1984 -- and that's nct a 24 the drywall."
25 typo, your Honor -- that's when the 25 Then we move to page, let's move to
JEANNIE REPORTING, INC. (305) 577-1705 JEANNIE REPORTING, INC. (305) 677-1705
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1 building was built.” 1 pages 51 to 52. Page 51, 52, this deals
2 Now, as far as other portions of the 2 with the amount of money that the
3 transcript, let's start with page 21 where 3 association claims are owed on the units.
4 line 6, let me go ahead and rephrase it: 4 So line 22 on page 51:
5 QUESTION: "What harm, if any, will 5 QUESTION: "Let's turn to Exhibit 1
8 come to the association if you don't 8 for a moment, let's take 2 look at the
T receive the next 12 months of assessments 7 first page. See, there's late fees of
8 from the Oceanside units?" B $5.03, sir?"
9 ANSWER: "The only harm would be to ] ANSWER: "$5.03, ves, sir."
10 the individual owners because we'll have no 10 QUESTION: "What is the late fee based
11 recourse but to have another special 11 on?"
12 assessment to try and recoup the funds that 12 ANSWER: "That's based on the fact
13 were coming up short on our budget,” 13 that the monthly assessment was not
14 And then I would like to turn to -- 14 received during that month, but I think
15 I'm trying to do this in order -- pages 27 15 that's just a standard fee that we would
16 and 28. But I guess Mr. Gassenheimer has 186 apply.”
17 already read that, so I don't have to read 17 QUESTION: "Is that based on an
18 that again. Let me make sure I'm in order. 18 interest rate?"
19 Okay, yes, so then we'll go to pages 39 and 19 ANSWER: "I believe itis, but I'm not
20 40 starting on page 39, line 13: 20 sure. 1 would have to check with the
21 QUESTION: "Has the association ever 21 property manager."
22 consulted with a bankruptcy attorney?" 22 QUESTION: "Is the interest rate 15
23 ANSWER: "Never. Excuse me, during my |23 percent?”
24 time frame, never and to the best of my 24 ANSWER: "If it would be an interest
25 knowledge, from 2005 forward, that hasn't 25 rate, it would probably be a percent and a
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1 half a month, but I'm not sure of that.” 1 your Henor. By doing that, I just want o

2 QUESTION: "Now, would that be true 2 state for the record though, we don't

3 for all the units that are referenced in 3 believe that the testimony, any testimony

4 Exhibit 1 that you don't know what the late 4 regarding the fees of the association is

5 fees, exactly how the late fees are 5 relevant to this proceeding because the

6 calculated or whether that includes 8 only motions before the Court, besides the

7 interest?" 7 motion to stay, is the motion by the

8 ANSWER: "You know, again, I'm not 8 receiver to allow the units to be sold.

9 sure how it's calcuiated. I could find 9 This is not @ motion by the association to
10 that out for you though." 10 lift the stay.

11 QUESTION: "Dao you know what i1 THE COURT: All right, we'll get
12 percentage of the total amount that the 12 there,
13 association claimed are owned by Oceanside 13 Any other witnesses?
14 as to the late fees or interest as opposed 14 MR. BASURTO: Your Henor, before they
15 to actual charges?” 15 go on to other witnesses, this is Mark
18 ANSWER: "I don't know what percentage |16 Basurto again for the association.
17 that would amount to, but I would say it 17 Would it be appropriate now for me to
18 would be rather small.” 18 add some additional designations that I
19 QUESTION: "You haven't made that 19 think are important for the Court?
20 calculation; is that right?” 20 THE COURT: Absolutely.
21 ANSWER: "I have not, no." 21 MR. BASURTO: Thank you, your Honar.
22 And then page 58, I think we're at the 22 I would go back to page 6, line 3:
23 end, page 57, line 24; 23 QUESTION: "What specifically does the
24 QUESTION: "Putting aside Pasco 24 association do; what is their
25 County, because you're not Pasco County, 25 responsibility?”
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1 how rmuch units would need to be sold to 1 ANSWER: "We're responsible for the

2 satisfy the association, if you know?" 2 assaessment and collection of monthly

3 "If the units are sold in excess of a 3 maintenance assessments. We're responsible

4 hundred thousand dollars each, that I'm 4 for the letting of contracts and for the

5 going to speculate it would probably take 5 common property, the building itself, we're

6 four to five units, probably five units.” 6 responsible for just ensuring the safety

7 "QUESTION: "How does $500,000 equal 7 and well-being of the people or the owners

8 -- why does it take $500,000 to pay off the 8 within our association."”

g association?" g QUESTION: "And when you say that
10 ANSWER: "Sir, we're at $318,000 plus 10 you're responsible for the common property,
11 acceleration of approximately over 12 11 does that include the maintenance and
12 months, $70,000 more, that's about $400,000 |12 repair of that common property?"

13 there. I'm just saying I don't think you 13 ANSWER: "Yes, it does."

14 can sell partial units. I'm just 14 QUESTION: "How do vou pay for the
15 speculating what would probably be between 15 maintenance and repair of the common

16 four and five units.” 16 property?”

17 And one more reference, if I find it. 17 ANSWER: "We assess each unit owner of
18 I apologize, your Honor., 18 monthly maintenance assessments, It's
19 Page 34, line 14: 19 currently $375 per month. We collect that
20 "T think we will be very significantly 20 and manage it, apply it to the special

21 Impacted if we don't receive a portion of 21 projects when needed or just the overall
22 the money that we're owed, if not all of 22 routine day to day general costs that we
23 it. This has been going on for quite some 23 incur."

24 time." 24 QUESTION: "And you said that the

25 That's all I want to read from that, 25 cuirent monthly assessment is $375 per
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1 month per unit?" 1 page 18, unit 706 the balance is $18,597.71
2 ANSWER: "That's correct.” 2 and on page 19 unit 210 is -- somebody else
3 QUESTION: ™All right. Has it always 3 dropped off. Are you still there?

4 been $375 per month -- and I'm on page 7 4 THE COURT: I think we lost Mr.

5 now -- per unit since you've been president 5 Bistricer.

6 of the association?" 6 MR. BASURTC: You want me to hang up

7 ANSWER: "No, it is noct. We, at the 7 and call back?

8 board, we decided to increase the 8 THE COURT: Yeah, hang up and call

9 assessment to $375 In 2010. Prior to that, 9 back or Ileana will get you
10 for the prior three years it was $335 per 10 MR. BASURTO: Just hang up?

11 month per owner." 11 THE COURT: Yes, hang up.
12 Going down further on page 7, line 13: 12 Let me find out, this is the last
13 QUESTION: "Does the association keep 13 witness that you're presenting, Mr,
14 records of the assessment that it 14 Gassenheimer?
15 collects?” 15 MR. GASSENHEIMER: That's correct,
16 ANSWER: "Yes, it does." 18 your Honor,
17 QUESTION: "Does it also keep records 17 THE COURT: And, Mr. Baumgarten, do
18 of unpaid assessments?" 18 you have any witnesses or exhibits still?
19 ANSWER: "Yes, we do." 19 MR, BAUMGARTEN: Exhibits, yes.
20 Then going to -- and I believe if I 20 THE COURT: Ready? All right,
21 recall correctly, Exhibit 1 has already 21 counsel, you may.
22 been admitted; is that correct? 22 MR. BASURTO: Moving on now, your
23 THE COURT: That's correct. 23 Honor, to page 21, line 22:
24 MR. BASURTO: All right, pages 9 24 QUESTION: "I'm showing you now, Mr.
25 through, we begin pages 9 through 19, I'm 25 Walter, what I've marked as Exhibit Number
JEANNIE REPORTING, INC. (305) 5771705 JEANNIE REPORTING, INC. (305} 577~1705
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1 not sure that the Court wants me to do 1 2 to your deposition and I'm geing to ask

2 this, but I've designated pages 9 through 2 you if you can identify this budget or this

3 19 and there are some questions that 3 document?"

4 generally get repeated and that is for each 4 ANSWER: "This is the budget that was

5 of the Oceanside units. We've asked what 5 prepared by our property management and the

6 is the amount that's currently owed by each 6 board of diractors and I believe that this

7 of those and for the first twelve that 7 was the document that was ultimately

8 we've listed in the deposition it was 8 presented to the ocwners for approval.”

9 $18,337.33, all of them are identified in 9 QUESTION: "And I know at the top it
10 the exhibit. 10 says proposead budget. Do you know whether
11 THE COURT: Yes, that's reflected on 11 this budget was approved?”

12 page 11 in the deposition. 12 ANSWER: "Let me just look at it a

13 MR. BASURTO: I'm sorry? 13 moment, I believe this was the final

14 THE COURT: That amount is reflected 14 document that was approved by the ownership
15 on page 11 and 12 and again on page 13 and 15 group.”

16 again on page 14. I perused this quickly, 16 And going to page 23, line 4:

17 so I see where that's referenced. 17 QUESTICN: "All right. I'm going to

18 MR. BASURTO: Pages 15, 16 alsc has it 18 show you now what's marked as

19 twice. 19 Exhibit Number 3 and if you can tell me

20 THE COURT: Yes, I see. 20 what Exhibit Number 3 is?"

21 MR. BASURTO: And then on page 21 ANSWER: "This is our association

22 17 units 401 it's designated as having a 22 budget for calendar year 2010."

23 balance $18,450.08, pages 18, unit 510 is 23 QUESTION: "Now, what are the budget
24 designated as having a balance of 24 and expenditures for calendar year 20107"

25 $18,631.12 and that's unit 510 and also on 25 ANSWER: "For just general maintenance
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1 expenditures we're at $433,000, almost 1 QUESTION: "In 2009 how many special
2 $434,000." 2 assessments did the association impose?”
3 On page, I believe it's page 30Q, line 3 ANSWER: "One."
4 6! 4 QUESTION: "And for what amount?"
5 QUESTION: "And with respect to -~ let 5 ANSWER: "$741."
8 me jump back a second to Exhibit Numbers 2 8 Jump to page 61, line 17:
7 and 3, which were the budgets, are these 7 QUESTION: "And take a look at
8 budget records maintained by the 8 Exhibit Number 3, again, go to page 3 under
9 association?" 9 the column YPD, 9-30-09, at the bottom it
10 ANSWER: "Yes, they are." 10 says $316,457.40, Does that number reflect
11 QUESTION: "They're official records 11 the actual year to date expenses in 2009
12 of the association?” 12 through September 30th, 2009 for the
13 ANSWER: "Yes, they are.” 13 association?"
14 And at this point, your Honor, I would 14 ANSWER: "Yes."
15 offer -- I don't think they have Exhibits 2 15 QUESTION: "And how close did the
16 and 3 from the deposition, offer them into 16 association get to the annualized 2009
17 evidence in this proceeding. 17 expenditure in the next column in terms of
18 THE COURT: Any objection? 18 actual expenses incurred?"”
19 MR. BAUMGARTEN: Yes, your Honor, 19 ANSWER: "I think we were at a higher
20 again, I ocbject because they are not -- 20 expenditure rate than we had projected
21 they are projected budgets when actual 21 through the end of 2609."
22 expenditures were in place and then, 22 Those are the additional designations,
23 moreover, it's not relevant to any issue in 23 your Honor, Thank you.
24 this proceeding. 24 MR. BAUMGARTEN: I have a couple more
25 THE COURT: Mr. Gassenheimer, do you 25 based on Mr, Basurto's additions.
JEANNIE REPORTING, INC. {305) 677-1708 JEANNIE REPORTING, INC. (305) §77-1705
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1 wish to be heard? 1 THE COURT: 1Yl permit it.
2 MR. GASSENHEIMER: No, your Honor. 2 MR. BAUMGARTEN: On page 60, starting
3 THE COURT: All right. It shall be 3 with line 20. Sorry, he read that already.
4 admitted over objection. 4 Line 23:
5 MR, BASURTQ: Thank you, your Honor. 5 QUESTION; "How many special
8 (Thereupon, Exhibit No. 10 was 8 assessments did the association impose in
7 admitted into evidence,) 7 20087
8 MR. BASURTO: Thank you, your Honor. 8 ANSWER: "None."
9 Also the bottom of page 30, line 21: 9 QUESTION: "What about 2007?"
10 QUESTION: "All right. How many total 10 ANSWER: "None."
1 units are under the association? In other 11 QUESTION: "Okay. Any in 20067"
12 words, how many units are subject to this 12 ANSWER: "No."
13 particular association of which you are 13 THE COURT: All right, thank you.
14 president of?" 14 Mr. Gassenheimer, any other witnesses
15 ANSWER: "There are 108 condominium 15 at this point?
16 units In our building." 186 MR. GASSENHEIMER: No, we would rest
17 And then I would jump to, your Honor, 17 at this time.
18 his official designation, page 60, line 11, 18 THE COURT: All right, Mr. Baumgarten,
19 or, excuse me, line 8: 19 yeou have any evidence you wish to present?
20 QUESTION: "Mr. Walter, how rmany 20 MR. BAUMGARTEN: Well, I don't know if
21 special assessments has the association 21 I would call it evidence, maybe your Honor
22 done this year in calendar year 20107" 22 would call it evidence, but 1 would like
23 ANSWER: "One." 23 the Court to consider the testimony that
24 QUESTION: "For how much?” 24 was given by Howe Gassenheimer at the
25 ANSWER: "$2,000 per unit." 25 hearing before Judge Wilson on July 15th,
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1 2009, let that testimony be considered by 1 your Honor,
2 the Court as part of the testimony for this 2 For purposes of the equities that the
3 proceeding, as well as the testimony by Ms. 3 Court must consider in granting a stay and
4 Corenblum at the July 15th, 2009 hearing. 4 s0 under what conditions I would submit, so
5 THE COURT: Okay. Any cobjections? 5 T'll glve it to your Honor, the transcript
6 MR. GASSENHEIMER: Your Honor, it was 6 of the hearing that took place on September
7 a two-hour hearing, there's [ots of 7 15th, 2009 before Judge Wilson regarding
8 testimony and a lot of it was Irrelevant to 8 the circumstances whereby Oceanside and
9 these issues, it's hearsay, so I'm not ] DBKN obtained title of this property and
10 really sure by designating the entire 10 what they knew and how they went inte this
11 transcript how to deal with it. 11 deal with their eyes open with all these
12 I'm sure the Court can, if he desires 12 propositions, the ramifications which were
13 to review that transcript, and decide 13 facing them.
14 what's relevant or not relevant. I don't 14 THE COURT: Was there a ruling on that
15 want to waste the Court's time, 15 day by Judge Wilson?
18 THE COURT: All right. I will permit 186 MR. BAUMGARTEN: Yes, he granted their
17 you to submit that to the Court for review 17 motion for summary judgment,
18 by the Court and give it what weight I deem 18 THE COURT: I'm just asking. Then
19 it deserves. 19 I'll consider that.
20 MR. BAUMGARTEN: Those were his 20 MR. BAUMGARTEN: I have the case, but
21 witnesses, your Honor, not mine. 21 that's dealing with closing argument, so
22 Also including with that Exhibit Al to 22 I'll save that.
23 the hearing, which was admitted into 23 THE COURT: Yes, save that.
24 evidence, which is a document indicating 24 MR. BAUMGARTEN: Let me see what else.
25 what the peopie requested of Cceanside, 25 Oh, ves. This interestingly is, 1
JEANNIE REPORTING, INC. (305) 577-1705 JEANNIE REPORTING, INC. (305} §77-1705
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1 were going to receive in terms of interest, 1 would like to offer into evidence two
2 that's part of the transcript. 2 documents that were part of the -- let me
3 Also, your Honor, and it's not a fot, 3 see if it's two documents. Yes, it is.
4 even though it's a big one. 4 Two documents that were part of the
5 THE COURT: You may want to present 5 proceedings before Judge Cobb in the
6 those things to me because if you don't -- 8 underlying case before it was transferred
7 MR, BAUMGARTEN: No, ILwill. Tl 7 to Judge Wilson, one of them is a motion by
8 just glve them to you right now, B8 Oceanside and DBKN and the other defendants
g THE COURT: You can put them to the g8 to compel maintenance and repairs being
10 side, just -- 10 done on these units and this was filed back
11 MR, BAUMGARTEN: No, I will. I'm not 11 in QOctober 2005, And it's relevant to the
12 going to leave without giving them to you. 12 issue of the facts and the hearing on that
13 THE COURT: I just want to make sure. 13 motion, the transcript of the hearing is
14 MR. BAUMGARTEN: Also, I want your 14 relevant to the fact that these issues of
15 Honor to consider an order that was entered 15 mold and pigeons existed long bafore, many
16 in this case by Judge Wilson, it was an 16 years ago as far --
17 order entered May 27, 2009 to establish 17 THE COURT:. Was there a ruling on the
18 that Judge Wilson did not grant the 18 motion by Judge Cobb?
19 association's motion to compel the receiver 19 MR. BAUMGARTEN: There was, your
20 to pay fees and future condominium 20 Honor. He ordered Gulf Island Resort to
21 assessments and that they're still a stay 21 take care of the problem and it went up on
22 in effect. 22 appeal at the 2nd DCA, which reversed it,
23 THE COURT: I'll consider that since 23 and said that they had no authority to do
24 that's part of the court file. 24 that, but I would like the Court to take
25 MR. BAUMGARTEN: Right, thank you, 25 inte account Oceanside's admissicns that
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1 these problems existed back in 2003 and 1 fine and I have nothing further to offer in

2 that they were, in fact, trying to get Gulf 2 terms of documents.

3 Island Resort to take care of these 3 THE COURT: Then I will review those

4 problems. 4 documents if you provide them to me now and

5 THE COURT: Is that really in dispute 5 what [ want to do is find out If we have

6 here? I mean -- 6 any other exhlibits in evidence that you

7 MR. BAUMGARTEN: Yes. Sorry. 7 want to present at this time?

8 THE COURT: Haven't I heard testimony 8 MR. BAUMGARTEN: No, your Honor,

9 about it already? 9 THE COURT: Now, does counsel for the
10 MR. BAUMGARTEN: Well, if the receiver 10 assoclation have any witnesses or exhibits
1 is willing to -- Here's the problem, no, 11 other than what has already been presented?
12 your Honor, because one of the problems is 12 MR. BASURTO: No, your Honor, we
13 Judge Wilson, when he ruled that these 13 don't,

14 units could be sold, he found irreparable 14 THE COURT: Then I'm ready to receive
15 harm based on mold, he said it, you'll see 15 closing arguments from the parties.
16 it in the transcript and I said, "Your 18 Mr, Gassenheimer, you will go first,
17 Honar, the mold has been there a long 17 please. Then Mr. Baumgarten, you'll go
18 time." And the other side didn't stipulate 18 next and then I'll hear from counset for
19 that, yes, these mold problems have existed 19 the association.
20 since 2003 or earlier. 20 MR. GASSENHEIMER: Your Honor, may I
21 If they're willing to stipulate that 21 proceed?
22 the mold problems existed since 2003, the 22 THE COURT: Yes, you may.
23 pigeon problems existed since 2003, then 23 MR. GASSENHEIMER: Thank you.
24 ves, I don't need to introduce this. 24 So the issue before the Court is the
25 THE COURT: Mr, Gassenheimer, what is 25 competing motions of the receiver wanting
JEANNIE REPORTING, INC. (305) 577-1705 JEANNIE REPORTING, INC. (305) 5771705
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1 your position on this? 1 to sell these units, to approve the sale of

2 MR. GASSENHEIMER: I believe the 2 two units to Mr. Linville, who you've heard

3 evidence before the Court that you heard 3 the testimony is willing to buy them and

4 from Ms. Corenblum is that she saw the 4 the competing motion of Mr. Bistricer, as a

5 units in '04 and they had problems and she 5 limited partner of Gulf Island Resort LP,

& saw them now and the probiems were worse. 8 seeking a stay of that maotion or a stay of

7 So we don't dispute that there was 7 these proceedings pending his appeal of the

8 mold in 2004, we don't dispute that there's 8 orior judges in this case findings that my

] mold now and we don't dispute that the mold 9 client, Oceanside, owns these units and has
10 has gotten worse and we don't dispute that 10 the right to sell them,

11 the association has had to continually try 11 The case law that guides us says the
12 to control the mold because it keeps 12 trial court has considerable latitude in
13 growing back. 13 controlling circumstances under which
14 THE COURT: I think I've heard 14 proceedings are stayed pending appeal. So
15 credible evidence already that there's a 15 that's the backdrop which we come before
16 mold problem dating back 2003 forward. 16 youl,
17 MR. BAUMGARTEN: Okay, that's fine. 17 In one of the case cited in our papers
18 And by the way, your Henor, your Honor has 18 Is Cerrito vs. Kovitch case, which was a
19 seen Ms. Corenblum's testimony and she 19 real property case involving a mortgage
20 never said that the mold problems have 20 dispute, the Court describes there what in
21 gotten worse, 21 Florida are the standards of a real
22 THE COURT: Let's not go into 22 property case, that the Court should

123 argument. I'll review what you've given 23 considar, grant a stay-in terms of what
24 me, but I'm only addressing this one issue. 24 should be considered in regards to the
25 MR. BAUMGARTEN: That's It, that's 25 issues of the bond. It says that the
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factors to be considered are the market
value of the property, the existence of the
liens against the property, including tax
liens, association liens, waste that will
occur as a result of delaying a salg,
damage that will be occasioned by the
delays, So those are the factors that
guide the Court.

To the extent that you grant his stay
and condition upon a bond, the conditions
that you place on the bond are also
reviewable subject only to an abuse of
discretion by the appellate courts. The
courts give the trial judge a wide latitude
in fashioning an equitable remedy to
protect the parties.

While the matter is on appeal, the
appeal does not invest the trial court of
jurisdiction to enforce its final orders.

In this case you have jurisdiction to
enforce the order authorizing the sale;
although I would submit that there's no
ability to revisit that order of Judge
Wilson, no ability to enforce the order and
allow us to sell the property free and
JEANNIE REPORTING, INC. (305) 577-1705
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would submit that the Court can conclude
that he'd much rather have a different unit
that's fixed up rather than these
mold-infested gutted units.

And the testimony of Mr. Lanville
should be considered, which we have one of
the issues the Court was to ook at in the
stay is the public good, not just Mr.
Bistricer, but the general public good. We
have units that are in disrepair, we have
units that are causing health problems to
other members of this community and here we
have a gentleman who has the ability, the
capital, and the ready and willingness to
come in and fix up these units, get rid of
the problems, get rid of the mold problems
and rent the units and pay condominium
association dues and pay taxes. All of
those things would be public good. They
would help the association, they would help
the tax payers of Pasco Couniy and
certainly having somebody in those units
using them and being part of the comrmunity
is beneficial to that community.

We've also heard the testimony of Ms,
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clear of liens with the proceeds to be held
in escrow pending appeal.

The evidence that I think the Court
should consider in making its opinions are
the following: Unlike most real property
cases where the courts are confronted with
the harsh reality that if you sell the
property, you're taking somebody's home and
that home is unique to that person, they
are vested in that property. But the
evidence in this case Is that Mr, Bistricer
has no vested interest in this property,
there's nothing unique about this property.

In fact, these properties have never
been inhabited. These properties are
vacant, they're basically just shells,
there's no furniture in them, there's no
utilities in them, there's no water
heaters, no washers/dryers, no countertops,
there's nothing, there's nothing special
about these units and Mr. Bistricer,
there's no evidence that Mr, Bistricer has
ever acted in any way that he has some
particular attachiments to this unit as
opposed to any other unit. Infact, I
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Corenblum on behalf of the receivership
estate explaining the receivership estate
does not have the funds to fix-up this
unit, they've taken over these failed
businesses. If the Court can take judicial
notice of all the pleadings in this case
where the challenge has been to cleanup the
companies that came into them. We don't
have the capital to fix-up these units.
In terms of waste, we have taken
judiciat notice of the tax certificates
that are in the public record of Pasco
County accruing interest at eight percent.
We've taken the testimony regarding
the condominium fees that will continue to
increase. We've heard testimony of the
president of the association about the mold
keeps coming back and they keep having to
incur expenses. You've heard the testimony
of the association that they need to buy
insurance and they're responsible, the
association is, for buying insurance,
windstorm, flood, we're coming into
hurricane season.
You've heard the testimony of the
JEANNIE REPORTING, INC. (305) 577-1705
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1 association that it's burdened with, yvou 1 There's no evidence In which the Court
2 know, a $430,000 a year budget based on 2 can conclude that there's any irreparable
3 three years of nonpayment on these units. 3 injury as a result to Mr, Bistricer, there
4 So it's about 80 percent of one year's 4 has been no evidence offerad by Mr.
5 annual budget was behind and having special | 5 Baumgarten on that issue.
6 assessments of other unit owners to keep up | 8 The next issue is no substantial harm
7 with the insurance and other expenses. 7 to the adverse party if the stay is issued.
8 With respect to the price of the units 8 Well, I would submit that we've offered
9 and whether the receiver has done the 9 mountains of evidence of the adverse harm
10 correct things to determine appropriate 10 that will endure to my clients if the stay
11 price, you've heard the testimony that 1 is granted and no bond is paid. One,
12 market research was doneg, comparable sales |42 waste, these units will continue to
13 were looked at, the opinions of several 13 deteriorate. Two, damages, the interest on
14 brokers were sought, that Mr. Lanville had 14 the taxes, interest on the association
15 bought another unit that did not need work 15 fees, and the general -- the fact that the
18 for $154,000, that the unit sales range in 16 Court has to be able to conclude from the
17 price from $150,000 to $225,000, with fixed |17 evidence that the association is limited in
18 up units, obviously being the higher ones 18 what it can do to maintain the property as
19 with very expensive upgrades, appliances 19 a whole when its budget is diminished by as
20 and granite and things like that. 20 much as -- been diminished in terms of
21 And you've heard the testimony that 21 general appearance, upgrades and things
22 it's going to take at least $50,000 to 22 like that. And then the fourth issue in
23 fix-up these units, So you have $120,000 23 the case cited of Mr. Baumgarten is issuing
24 sale price, plus $50,0000 of fix-up costs, 24 the stay will serve the public interest.
25 the price -- there's plenty of evidence for 25 Well, I would submit it would harm the
JEANNIE REPORTING, INC. (305) 577-1705 JEANNIE REPORTING, INC. (305) 577-1705
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1 the Court to conclude that we have cbtained 1 public interest and that the receiver has
2 a reasonable price, a market price, one 2 will help the public interest because we
3 that was consistent with the value of the 3 wilt be dealing with, starting to deal with
4 units in their current state of repair. So 4 this problem that infests this community.
5 even if we reject the Florida law on what 5 So we would ask the Court to either
6 the Court must consider and look at the 8 allow the sale to go forward or if the
7 cases cited by Mr. Baumgarten on the issues | 7 Court is inclined fo stay, to condition the
8 of stay pending appeal and the bankruptey 8 stay on the payment of a bond equal to
9 setting, an appellate seeking a stay 9 $120,000 per unit, which iIs the purchase
10 pending an appeal must demonstrate the 10 price, and consider that $18,000 of that
1 following elements: Likelihood of success 1 money be immediately used to bring the
12 on the merits, I don't believe there's been 12 taxes current or whatever the number is,
13 any evidence of likelihood of success on 13 $18,000-plus, I think there's another
14 the merits. All you've heard is Mr. 14 $3,000 for this unit, the association fees
15 Baumagarten's opinion and he thinks he's 185 for each particular unit paid current
16 going to win on appeal, well, I'll tall you 16 because whether Mr. Bistricer, If he's
17 I think I'mt going to win on appeal too. 17 tight, he says he's going to appeal those,
18 So irreparable Injury if the stay is 18 then those taxes and fees will have to be
19 not granted. I would submit there's 19 paid anyway.
20 actually no evidence of irreparable injury, 20 So the conditions we would ask that
21 there's nothing unigue about these units, 21 $120,000 for each unit and that immediate
22 Mr. Bistricer has offered no evidence that 22 payment frem those funds of all past taxes
23 he's even ever heen fo the units or seen 23 and all past association fees and that the
24 the units, we didn't hear the testimony of 24 balance be held as to be considered by the
25 Mr. Bistricer. 25 Court to pay damages in the future when we
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1 prevail on appeal, if we're unable to 1 receivership. There's no dispute there's
2 obtain the same type of price for these 2 not going to be anything left for
3 units that we're able to obtain today. 3 Oceanside. We just simply here have a
4 THE COURT: Okay. Mr. Baumgarten. 4 battle between three different groups of
5 MR. BAUMGARTEN: Where shall I begin, | 5 creditors and I might add, your Honor, that
6 your Honor. Your Honor, I know this a 8 this is bizarre that Mr. Gassenheimer, who
7 stale joke, but hearing the arguments of 7 reprasents the lenders, Is sitting here
8 the lenders is an old argument of the guy 8 arguing for the association. The
] who murders his parents, then asks for 9 association doesn't have a pending motion
10 mercy from the Court because he's an 10 to have a stay lifted to allow them to
11 orphan. That's exactly what you have here, |11 collect fees and dues. As the May 27th,
12 your Honor. 12 2009 order of Judge Wilson indicates, the
13 Mr. Gassenheimer represents the 13 judge does not ailow them to collect the
14 receiver who represents the lenders. So 14 fees and dues, there's a stay in effect
15 I'm going to address the lenders. 15 which was automatic because once a
16 The lenders have, it's in the 16 receivership was appointed. So I don't
17 testimony of the July 15th, 2009 hearing, 17 understand how Mr. Gassenheimer, as the
18 and Ms. Corenblum today, the lenders have |18 attorney for the lenders, is talking about
19 refused to put a penny Into the repair of 18 the association. The issue is whether or
20 these units, into paying the fees and the 20 not the lenders' motion to allow the sale
21 dues, they don't care, all they want to do 21 should take place because of irreparable
22 is have these units sold "as is." So they 22 harm to the lenders. You have not heard
23 refuse to put in the fees, refuse to put in 23 any irreparable harm to the lenders. You
24 the dues, no testimony that they are 24 haven't even heard any irreparable harm to
25 financially incapable of doing it. The 25 the association other than, "we need money,
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1 only testimony is they don't want to do it. 1 we want our money." Money is not
2 So they come here seeking equity and 2 irreparable harm. What is irreparable
3 saying, your Honor, we invested in this 3 harm, as the Raven case indicates, the one
4 project in 2003 without bathering to look 4 from thea Southern District of Florida, sets
5 into whether there were issues of title or 5 forth the standards of a stay pending
6 what state these units were in or what was 8 appeal is the inability to keep your real
7 going to happen, we wanted our 14 and a 7 property and it's also in the Ninth Circuit
8 half percent interest, which is in the 8 case that [ gave your Honor in the
9 exhibit, and we are lenders and; therefore, 9 beginning.
10 we're entitled, but we don't want to spend 10 The court there says a person has an
11 any more money, so we would like to have 11 interest in owning real property. Itis
12 these units sold to take care of us and we 12 given that all real property under Florida
13 don't care about anybody else's interest in 13 faw is considered special and specific
14 these properties. 14 performance. You don't have to prove why
15 What we have here, your Honor, are 15 yvou like this property so much or what you
16 three groups of creditors; there's Mr. 16 want to do with it. Your Honor will see in
17 Bistricer, Gulif Island Resort, a 17 that Ninth Circuit case there was ho person
18 representative of Mr. Bistricer, we have 18 who was saying, this is my home, it's been
19 lenders who lent money to Oceanside and we | 12 in my family for hundreds of years. It has
20 have the association which claims it's owed 20 nothing to do with it.
21 fees and dues. We do nct have any interest {21 Under the law, irreparable harm, as
22 represenied in this case by the Oceanside 22 indicated in the Raven case, is from the
23 itself. Oceanside itself is defunct, there 23 inability to specific performance to get
24 is nothing there other than, I guess, the 24 the property that you own and the Raven
25 certain properties under the steward of the 25 case also says, your Honor, and I think we
JEANNIE REPORTING, INC. (305) 577-1705 JEANNIE REPORTING, INC. (305) 577-1705
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1 really should gef the law on this issue out 1 this is irreparable harm,
2 front, there is no requirement under the 2 And the Raven case says, well, you can
3 Florida rules of appellate procedure, under 3 come back to me and I may revisit this bond
4 any case that there must be a hond pending 4 issue if you can show you that you got a
5 stay. The very rule that Mr. Gassenheimer 5 pending sale, which you're going to lose if
6 quoted parts of, which is Florida rule 8 the property isn't sold., The Court would
7 appellate procedure 9.310A, says expressly: 7 consider that, Now, what have you here, we
8 "The issuance of a stay may be conditioned 8 have Mr. Linville. What did Mr, Linville
9 on the posting of a good and sufficient g say, did he say, "oh, you know, I'm
10 bond." And rule 9.310, which talks about 10 leaving, you better do this right away or
11 taking care of fees and other things says, 11 I'm leaving." No. He said, "I'm willing
12 "If you are going to inquire a bond, these 12 to buy this property one year, two years,
13 are the things that the bond must cover.™ 13 three years, by which time, even under the
14 It doesn't say you must have a bond In case 14 most egregious and drawn-out appeal
15 of real property. It doesn't discuss real 15 process, the issue of who owns the units,
16 property at all. It simply says, "When you 16 whether there's a final judgment or not,
17 have a bond, these are the things that you 17 which there isn't, but that issue will be
18 require." It doesn't say you need a bond 18 resolved with either the court of appeals
19 to real property. The only case on point, 19 saying, "Yes, Oceanside, you own the units
20 which is in Florida, which deals with 20 just based on discovery violation or, no,
21 whether you need a bond, the issue of 21 go back and have your trial."
22 selling real property and getting rid of it 22 But that will be done and so this is
23 is the Raven case and in the Raven case the 23 exactly the case of Raven where you have
24 Court specifically held, "I am going to 24 somebody is going to lose property and
25 stay the order allowing real property be 25 everybody else just says, "I want money"
JEANNIE REPORTING, INC. (305) 577-1705 JEANNIE REPORTING, INC. (305) 5771705
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1 sold pending appeal without a bond." No 1 and they want money because they don't want
2 bond at all because of the exact situation 2 to spend the money even though they're
3 of Mr. Bistricer or Gulf Island Resort is 3 lenders and lenders know that when you lend
4 in, which is, we want the property, we want 4 money, there's always a risk that the
5 this property to be arcund, we want this 5 borrower is not going to be abile to pay,
8 property to be able to be rented and then 6 then they don't care, they want their cake
7 sold when it's appropriate. 7 and eat it too. We want to get our
8 If the lenders do not want to do that, 8 interest, then stop paying fees and dues
9 then I'll tell you what, let them not pay 9 and, you know, if it's not there, fine,
10 the fees, let them not pay the dues, let 10 sell the property, I don't care about Mr,
11 this property go to a foreclosure sale, 11 Bistricer.
12 Maybe someone will pick it up or Mr, 12 THE COURT: Anything else?
13 Bistricer or Gulf Island Resort will pay 13 MR, BAUMGARTEN: And there is no
14 the fees and the dues and they could just 14 showing of irreparable harm here, because
15 give it up. But for them fo sit here and 15 the lenders have not shown any irreparable
16 argue, well, you know, why don't you pay 16 harm, there is no ongoing motd problem
17 the fees and dues? Really? Why don't we 17 that's affecting other units. That was
18 pay the fees and dues and not have the 18 made up, there Is no problem. Mr. Walter
19 ability to rent the property, why haven't 19 didn't say a word about, "Oh, other unit
20 they have paid the fees and dues and rented 20 owners are getting sick," They're not
21 the property llke Mr. Linville, he's a 21 here, there's no [rreparable harm to the
22 reasonable businessman, that's what he's 22 asscciation, because the association as an
23 going to do. Why haven't the lenders done 23 entity, a legal entity, they don't have the
24 that? Why hasn't the trustee done that? 24 harm, the harm is the unit owners. They're
25 You've heard no testimony about that, but 25 not here either. So we don’t have those
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1 problems. There's no problem with the 1 against the law for the Court to say, we're
2 meld, there's no problem with the pigeons. 2 geing to tet you sell the units and not
3 Mow, let's talk about what damages 3 only that, we're going to make sure that
4 there would be if a stay is granted. None, 4 the party that claims it's the real owner
5 The purpose of a bond on a stay is to 5 of the units is never going to get them
8 protect the other side for damages that it 6 back even if it wins. There is not a
7 might incur or likely to incur, is actually 7 single case that says that.
8 the standard, if the stay is granted. Is 8 In terms of success on the merits, if
9 there any testimony that these two units 9 your Honor would like, I'll take my brief
10 between now and the time that the appeal 10 and 1 will read to your Honor the 60 pages
11 tuns are going to go from $120,000 to zere? 11 of why we should succeed on the merits of
12 Absolutely not. And, yet, Mr. Gassenheimer 12 the claim, that this the property belongs
13 comes along and says, oh, you know, [ need 13 to us. I don't think that your Honor needs
14 $125,000 bond. We have no testimony about (14 me to do that, but for Mr. Gassenheimer -~
15 what dollar value any damage to the units 15 THE COURT: Did you give me a copy of
16 will be between now and the time that the 16 it?
17 appeal is over. 17 MR. BAUMGARTEN: Yes.
18 So I don't think they've established 18 THE COURT: So I can read.
19 that they're entitled to any bond. Alse, 19 MR. BAUMGARTEN: Right, but Mr.
20 he's talking about paying the fees and dues 20 Gassenheimer said there's been no evidence
21 on other units. The other units are not at 21 of success on the merits.
22 issue here. There's two units at issue 22 THE COURT: Let's move. Are you done?
23 here. 23 MR. BAUMGARTEN: So we helieve there
24 So if you're going to consider a hond, 24 is no basis to allow this sale under the
25 which we don't think your Honor should do, 25 law, under the equities and if your Honor
JEANNIE REPORTING, INC. (305) 577-1705 JEANNIE REPORTING, INC, (305) 577-1705
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1 because there's no basis for it, this case 1 is -- and there's also no basis for a bond,
2 should be stayed and there's no damages, 2 we have no evidence of the damage caused to
3 you should just, you know, lock at the two 3 these units.
4 units and we have no evidence of what 4 THE COURT: Thank you.
5 damage will occur, if any, to these two 5 Counsel for the association wish to be
6 units if the sale isn't allowed to go 6 heard?
7 through pending appeal. 7 MR. BASURTO: Yes, thank you, your
8 And the last point I want to make, 8 Honor.
9 your Honor, is, as I said at the beginning 9 Just from a procedural perspective
10 of the hearing, Oceanside could have sold 10 with one of these issues that were ralsed
11 these units in 2006. The recelver could 11 by Mr, Baumgarten during his closing.
12 have sold the units when they came an 12 There was an order about a year ago, your
13 board. At that time it was before the real 13 Honor, where we had filed, the association
14 estate crisis hit Florida. There's no 14 had actually filed a motion to compel the
15 explanation of why Oceanside stopped paying |15 receiver to pay the assessments that were
16 the fees and dues in 2006, no explanation 16 due, and I believe it was the same July
17 if they couldn't make the payments, why 17 hearing that Mr. Baumgarten was referring
18 they didn't try to sell the units then, why 18 to earlier during his argument that the
19 they let this unit just sit there on and on 19 association's motion to compel the payment
20 for three years and then come along and say |20 of fees stated pending the sale of these
21 that they need to have the units scld. And 21 units. So once it was decided that there
22 legally, your Honor, we don't care. If 22 was going to be a sale of the units, that
23 they want to go and try to sell the units, 23 that was going to be allowed, our motion
24 go ahead, try and sell them, but you can't 24 was abated at that point to allow that to
25 -- it is unlawful, I think, for any -- it's 25 occur,
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1 THE COURT: It was abated for 60 days, 1 that are owed to another party and I know
2 as I read the motlon on May 27th, 200 -- 2 the Court doesn't have it in front of him,
3 MR. BASURTO: That is correct, your 3 and I'm happy to provide it to everyone
4 Honor, 4 subsequent to the hearing, but there is a
5 THE COURT: And for an attempt for the 5 case, Department of Agricultural and
8 parties to enter in an agreement regarding 6 Consumer Services versus Mid-Florida
7 the sale of the Oceanside units. That's 7 Growers, Inc. It's 532 So. 2nd 1294, it
8 what the order says. Keep going. 8 was decided by the 2nd DCA in 1988 and in
9 MR. BASURTO; You're tight, I stand 9 that case a bunch of citrus growers whose
10 corrected, your Honor. 10 stock of citrus was destroyed by the
11 THE COURT: All right, go ahead, 11 Department of Agricultural filed a lawsuit,
12 MR. BASURTO: But I believe it was the 12 an inverse condemnation suit to get
13 July 15th hearing, aithough I'm not a 13 compensated for their losses. And the
14 hundred percent positive that there was 14 circuit court found the department
i5 testimony presented by the receiver that it 15 partially liable and, in fact, there was a
16 had no money to pay the assessment and 18 second trial as part of that where there
17 there was, and I can't remember exactly how |17 was an amount of damages that was awarded
18 much money they had in their account, but 18 to these group of citrus growers.
19 it was certainly substantially less than 19 Well, as a condition of posting,
20 the amount that was needed to pay the 20 excuse me, as a condition of ordering the
21 association. Py stay, the trial court required the
22 Now, with respect to actual arguments 22 department to make a partial payment to the
23 for the association, let me go back to the 23 citrus growers pending appeal and that was
24 rule 9,310, the focus seems to be by the 24 upheld by the 2nd DCA.
25 parties who have preceded me on the issue 25 In another case, Mariner Health Care
JEANNIE REPORTING, INC. (305) 577-1705 JEANNIE REPORTING, INC. {305) §77-1705
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1 of whether you should impose a stay and 1 of Nashville versus Baker, which is a 739
2 whether you should impose a bond. But you 2 So. 2nd 608 is a first DCA case decided in
3 can also impose other conditions. Rule 3 1999, you can come up with a variety of
4 9.310, subsection A states that: "A stay 4 different contingents relative to a bond.
5 pending review may be conditioned on the 5 In this case there was a motion for a
8 posting of a good and sufficient bond other 6 stay that was asked In connection with the
7 conditions or both." Also, in subsection 7 review of a discovery order and what the
8 C, C2, conditions: "The conditicns of a 8 Court had asked was that on -- the Court
] bond shall include a condition to pay or 9 advised the parties that prior to granting
10 comply with the order in full, including 10 a stay, that one of the parties was going
11 cost, interest, fees and damages for delay, 11 to be required to submit the documents to
12 use, detention and depreciation of property 12 the Court under seal and to deposit the
13 if the review is dismissed or affirmed and 13 funds that had accrued as a result of prior
14 may include such other conditions that may 14 conternpt orders and deilver those to the
15 be required by the lower tribunal.” 15 court as a condition of granting the stay.
16 Here, your Honor, the harm of the 186 Well, when they didn't deliver the
17 association [s substantial. Every year 17 documents, the Court denied the stay and
18 that goes by, while this dispute is worked 18 the First DCA upheld that and sald it was
19 out between Mr. Bistricer and Mr., 19 okay.
20 Baumgarten's clients and the receiver, is 20 Sa what I'm saying, your Honor, is
21 another year that we're out $72,000 for the 21 that you're not limited to just having them
22 association's budget, 22 post a bond, you can require them to meet
23 Now, it is not unprecedented for a 23 any cother conditions that you think are
24 Court to authorize or to order as a 24 appropriate under the circumstances and
25 condition of the bend the payment of fees 25 hare the problem with just posting a bond
JEANNIE REPORTING, INC. {(305) 577-1705 JEANNIE REPORTING, INC, (305) 577-1705
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1 pending a stay or pending a review is that 1 issue about the [ate fees that I think Mr,
2 that doesn’'t the help the association. 2 Baumgarten was questioning, if you
3 We continue to be harmed and so what 3 calculate, you take Exhibit 1 and add up
4 I'm asking for is, as Mr. Baumgarten said, 4 all the late fees that he might be
5 he is confident that ha has a substantial 5 challenging, it only accounts for less than
6 likelihood of prevailing on the merits, 6 $4,000 of the $318,000 that's owed to the
7 there's no harm whatscever to amend in 7 association.
8 paying the fees that are likely owed to the 8 What we ask, your Honor, is that if
9 assoclation as a condition of a stay g you'te going to impase a stay that Mr,
10 pending review. If he wins the case, he 10 Baumgarten's client be required to pay the
11 owes us the money anyway. If he loses, 1 assessments that are owed to the tune of
12 well, then he can collect the money back 12 $318,000.
13 from the receiver. The assoclation, who's 13 Now, if you don't impose a stay, what
14 an innocent party In all of this, should 14 I say, your Honor, Is he has got a right,
15 not continue to be harmed as a result of 15 he's entitled to restitution in the event
18 the dispute that's ongoing between these 16 that the property is sold pending appeal.
17 parties, 17 In the case of Longergan vs. Lippman,
18 Now, just to address a couple of the 18 which is a First DCA case decided in 1982,
19 money Isstes that was clear to the Court, 19 it's at 406 So.2d 1124, in that case there
20 Remember, that in 2010 to show harm to the {20 was a dispute between the parties over the
21 association, in January of 2010 the 21 Sand Piper Hotel in Jacksonville. Well, it
22 testimony was that a $2,000 special 22 ended up happening that pending appeal, the
23 assessment was imposed on all of the unit 23 property ended up being sold and the hotel
24 owners. Well, the testimony is there are 24 on the property was raised by the city.
25 108 units, 16 of which belong to Oceanside. 25 The Court said, well, hey, there wasn't a
JEANNIE REPORTING, INC. (305) §77-1705 JEANNIE REPORTING, INC. (305) 577-1705
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1 So the balance of 92 units paying $2,000 1 bond posted for a stay pending that appeal
2 each is $184,000. That's the shorifall 2 -- and I don't even know that a stay was
3 that this association needed in order to 3 requested in that case, but in that case
4 compensate for the fact that it doesn't 4 the Court said very simply, lock, the
5 have enough money to pay its bills. And 5 property gets disposed of or destroyed
6 that was just for 2010. In 2009 the 8 pending appeal, you pay the money and that
7 testimony is that there was a special 7 can be done here.
8 assessment of $741 per unit owner. Andthe | 8 If these two properties are sold and
9 for the other 92 units in this community 9 it's ultimately determined that Mr,
10 that was in excess of another $65,000 that 10 Baumgarten's client was entitled to the
1 the association had a shortfall of in 2009, 11 property, the receiver can pay them the
12 So there's clearly harm to the association. 12 value of the property. But in the meantime
13 Couple those issues, Mr. Baumgarten 13 the association should not be harmed. And
14 has mentioned the pigeon issue and talks 14 thak's my argument, your Honor.
15 about how it looks. This isn't a problem 15 THE COURT: Thank you.
16 that is unique to the Oceanside units, it's 16 All right, I don't want any rebuttal
17 a problem that all of them had. That's not 17 at this time. I think I've heard encugh.
18 the point. The point here is, your Honor, 18 MR. BAUMGARTEN: I just wanted to
19 that while the other units have owners in 19 submit a document to the Court, a case
20 them who take care of the pigeon problem, 20 between Oceanside and the association,
21 the Oceanside units don't and it's the 21 which Is relevant to an argument that Mr.
22 association that had to go in, spend its 22 Basurto just stated. It was filed in the
23 own money and its own resources to fix the 23 court of Pasco County and it just opposes
24 problem. The same thing with the mold. 24 Mr. --
25 And, finally, with respect to the 25 THE COURT: It's an order?
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1 MR. BAUMGARTEN: It's a motion. 1 CERTIFICATE OF SHORTHAND REPOQRTER
2 THE COURT: Was there a ruling on that 2
3 motion? 3 STATE OF FLORIDA )
4 MR. BAUMGARTEN: No, because the case | 4 ) SS.
5 was resolved in the meantime. § COUNTY OF DADE )
6 THE COURT: Then f won't accept it at 6
7 this time. Thank you. 7 I, PAULA PACE, Shorthand Reporter,
8 All right, this is what I'm going to 8 Notary Public, do hereby certify that 1 was
9 do, gentlemen, ladies and gentlemen, I'm 9 authorized to and did stenographically report the
10 going to consider the evidence today, your 10 foregoing proceedings and that the transcriptis a
11 arguments, I'm going to have a ruling on 11 frue and correct transcription of my stenotype
12 this matter on July 12th, that's a Monday, 12 notes of the proceedings
13 you'll appear here at 8:30 in the morning. 13
14 That's when I have my motion calendar, I'm 14 Dated this day of
16 just going to call it up when you arrive 15 2010,
16 and I'll make my ruling as to both motions. 16
17 All right. 17
18 So I'll review all the evidence and 18
19 your arguments considered here today, 19
20 Thank you. 120
21 MR. BAUMGARTEN: Thank you, your 21
22 Honor. 22 PAULA PACE
23 MR, GASSENHEIMER: Thank you, your 23 Shorthand Reporter
24 Honor. 24
25 MR. BASURTQ: Thank you, your Honor. 25
JEANNIE REPORTING, INC. {3058) 5771705 JEANNIE REPORTING, INC, {305) 577-1705
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1 THE COURT: All right, I'm cutting you
2 gentlemen off. Have a great day and
3 weekend.
4 MR. BISERTO: Thank vou.
5 MR. BASURTO: Thank you.
8 (Thereupon, the hearing was
7 concluded at 12:15 a.m.)
8
9
10
11
12
13
14
15
18
17
18
19
20
21
22
23
24
25
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IN THE CIRCUILT COURT OF THE ELEVENTH JUDICIAL
CIRCUIT IN AND FOR MIAMI-DADE COUNTY, FLORIDA
CIRCUIT CIVIL DIVISION '
CASE NO: 07-43672 CA 09

STATE OF FLORIDA, OFFICE OF
FINANCIAL REGULATICN,

Plaintiff, {j?%lﬁglpd;\lﬂ

V3.

BERMAN MORTGAGE CORPORATION, a
Florida corporation, M.A.M.C.
INCORPORATED, a Florida corporation,
DANA J. BERMAN, as COwner and Managing
Member,

Defendants,
and

DB ATLANTA, LLC, a Florida Limited
Liability Company, et al.,

Relief Defendants.

Miami-Dade County Courthouse
73 West Flagler Street
Miami, Florida
Monday, 8:34 to 8:44 a.m.
July 12, 2010

 This cause came on for hearing befoxe the
Honorable Jerald Bagley, Circult Court Judge,
pursuant to notice, '

Veritext Elor
800-720-7007 ; EXH

305-376-8800
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IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL
CIRCUIT IN AND FOR MIAMI~DADE COUNTY, FLORIDA
CIRCUIT CIVIL DIVISION
CASE NO: 08-79169 CA (08)

ALEX BISTRICER, as limited partner
of GULEF ISLAND RESORT, L.P. and
GULF ISLAND RESORT, L.P.,

Plaintiffs/Appellants,
vs.

COASTAL REAL ESTATE AS8SOCIATES, INC.,

a Florida corporation, BERMAN

MORTGAGE CORPORATICN, DANA BERMAN,
QCEANSIDE ACQUISITIQONS, LLC, a

Florida limited liability company,

DBKN GULF INCORPORATED, a Florida
gorporation, and STEVEN CARLYLE CRONILG,

Defendants/Appellees,

Miami-Dade County Courthouse
13 West Flagler Street
Miami, Florida
Monday, 8:34 to 8:44 a.m.
July 12, 2010

This cause came on for hearing before the
Honorable Jerald Bagley, Circuit Court Judge,
pursuant to notice.

Veritext Florida Reporting Co.

800-726-7007

305-376-8800



10

11

12

13

14

15

16
17
18
19
20
21
22
23
24
25

w oo =

APPEARANCES :
ATTORNEYS FCR RECEIVER

BERGER SINGERMAN

Suite 1000

200 Scuth Biscayne Boulevard
Miami, Florida 33131

{305) 714-4383

BY: JAMES D. GASSENHEIMER, ESQUIRE
jgassenheimer@bergersingerman.com

ATTORNEYS FOR GULF ISLAND RESCRT, L.P.
and ALEX BISTRICER, as limited
partner of Gulf Island Resort, L.P.

ANANIA BANDKLAYDER BLACKWELL
BAUMGARTEN & TORRICELLA
Sulte 4300

100 Southeast Second Street
Miami, Florida 33131

BY: MAURICE J. BAUMGARTEN, ESQUIRE

EXHIBITS

(No Exhibits Marked During This Hearing]

Page 3
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Thereupon:

THE COURT: All right. Is everyone here
on the Berman matter?

MR. GASSENEEIMER: Yes.

MR. BAUMGARTEN: Yes.

THE COURT: All right. We're here on the
matter of State of Fiorida, Office cf Financial
Regulation, Plaintiff, versus Berman Mortgage
Corporation, M.A.M.C., Incorporated, Dana
Berman, Defendants, and DB Atlanta, LLC, Relief
Defendants, and there are many others. It is
Case Number 07-43672.

Specifically, though, we're here on the
Receiver's motion for an order approving the
Receiver's execution of sales contract for the
sale of two condominium units, specifically
units 706 and 601, owned by Rellief Defendant
Oceanside Acquisitions, ILLC, and Plaintiff's
Motion to Stay Order Dated September 1, 20093
pending appeal, and that would be in the case of
08-79169, styled Bistricer versus Coastal.

TLet me have everyone please state your
appearance, 1f you would.

MR. GASSENHEIMER: Good morning, Your

Honor. James Gassenheimer of Berger Singerman

800-726-7007

Veritext Florida Reporting Co.

305-376-8800
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on behalf of the Receiver, Michael Goldberg.

MR. BAUMGARTEN: Maurice Baumgarten, on
behalf of Gulf Island Resort, L.P. and Alex
Bistricer, as limited partner of Gulf Island
Resort, L.P.

THE COURT: All right, wvery good. Thank
you.

The parties were before the Court on
July 2nd of this year for an evidentiary hearing
on the Recelver's motion for an order approving
the Recelver's execution of sales contracts for
the sale of the two condominium units that T.
have just mentioned owned by Relief Defendant,
Oceanside Acquisitions.

The Court has reviewed that motion.

You should also know that I have reviewed
the evidence that was presented at the
evidentiary hearing. I have considered your
arguments raised at the time of the hearing.

I also have taken an opportunity to
review the cases submitted for the Court's
review, the case law.

I reviewed the transcript of the
September 15, 2009 hearing that was conducted by

Judge Thomas Wilson., That related to, I

800-726-7007

Veritext Florida Reporting Co.

305-376-8800
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1 believe, Oceanside and also -- was 1t DK -- that
2 would be DBKN's motion for summary Jjudgment,
3 Alsc, I reviewed the July 15, 20C9
4 transcript, which related to an evidentiary
5 hearing. Again, that was conducted by Judge
6 Wilson, relating to the Receiver's motion to
7 seek approval to sell certain assets free and
8 clear of liens.
9 I have also looked at the initial brief
10 filed by the Appellants, {that being Alex
11 Bistricer, as limited partner of Gulf Island
12 Resort, L.P. and Gulf Island Resort, L.P. as
13 appellants in the case, the lower case number
14 being 08-79169, along with, as I mentiocned, all
15 the other evidence.
16 At this time the Court will grant the
17 Receiver's motion for an order approving the
18 receiver's execution of sales contract for the
19 sale of the two condominium units, 706 and 601,
20 owned by the Relief Defendant, Oceanside
21 Acquisitions, LLC.
22 I have ncted in my review of the evidence
23 that the testimony I heard back on July 2nd was
24 similar toc the testimony that was offered back
25 on July 15, by almost identlical witnesses, with

Verltext Florida Reporting Co,
800-726-7007 305-376-8800
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1 the exception of perhaps Mr, Gassenhelmer, I

2 believe first name =~

3 Is it Adam, your brother?

4 MR. GASSENHEIMER: BRarold Gassenheimer.

5 THE COURT: ~~- Harold, who testified at

) that hearing. He did not testify on July Znd.

7 Clearly, Judge Wilson made certain

8 findings, and made a ruling that the Recelver,

9 in fact, could go forward and sell the 17 units.
10 Here we're only talking about two units i
11 that the Court ig approving the sale of.

12 I do make a finding, bassd on the

13 testimony that was presented at the evidentiary
14 hearing on July 2nd that the properties have

15 continued to deteriorate.

16 There has been more specific evidence

17 presented as well regarding conditions at the
18 property, that being mold, that being that the
19 property is in a state of disrepaixr, and that it
20 appears that the valuation of the property is
21 ﬁot what the parties had expected or intended.,
22 I alao wish to make very clear that in
23 reviewing this motion, 1t is not the Court's

24 position to relitigate matters previously

25 decided by Judge Wilson, nor do I sit today as

Veritext Florida Reporting Co.
800-726-7007 305-376-8800
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an appellate court. Because there was
perhaps -- I don't know if intentionally, but
there seems te be an intent to have this Court
sort of review what Judge Wilson has done, in
essence, and that is whether or not legal
ownership is, in fact, in the hands of Oceanside
Acquigitilons.

I know that the plaintiff -- that being
My, Bistricer, along with Gulf Island Resort,
asserts that there is no legal ownership or
title in the hands of Oceanside. That's pretty
mich your argument. But that has alregdy been
decided by Judge Wilson, and that'as a matter you
have already taken up on appeal. You filed your
appeal.

So it would be inappropriate for this
Court to somehow revexsge that decision 'made by
Judge Wilson, and I have no intentions of deing
that. That will be reviewed by the appellate
court, I'm sure,

So I am granting the Receilver's motion.

As it relates to the Plaintiff's motion
to stay the September 1, 2009% order, that is
denied.

That is my ruling.

800-726-7007

Vetjtext Florida Reporting Co.’

305-376-8800
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Have a great day,.

MR. BAUMGARTEN: Your Honor, may we get a
c¢larification?

First of all, on the sale of the two
units, 706 and 601, the issue was can they be
gold without regard fg the owpership claima of
Oceanside and DBKN.

In cther words, fine, the sale goes
through. But if sometime down the road
Oceanside -- sorry, not Oceanside, sorry --
without regard to the claims of G.I.R.

If Gulf Island Resort prevallas on appeal
down the road, will these sales he subject to
those claims?

THE COURT: Well, I'm sure the appellate
court will address that issue, I would imagine,
and certainiy I will be in a position to
readdress that as well. Absolutely.

MR. BAUMGARTEN; Okay. Well, then, Your
Honor, I would als¢o ask that we --

&As Your Honor knows, when you seek a stay
pending appeal, you first have to ask the lower
court, and then if the lower court says no, then
you go To the appellate court.

THE COURT: Yes. And you have asked me

Veritext Florida Reporting Co.

800-726-7007 305-376-8800
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and I denied it.

MR. BAUMGARTEN: Right.

So the question is will Your Honor agree
to stay Your Honor's order, at least just until
we ask the appellate court to stay this?

THE COURT: I will grant you that relief.

MR. BAUMGARTEN: Thank you, Your Honor.

THE COURT: How much time do you think
you will need to accomplish that?

MR. BAUMGARTEN: I think we have to file
the appeal within 30 dayé,'I believe. I haven't
looked at it. Because it is an interlocutory --

MR. GASSENHEIMER: Well -

MR. BAUMGARTEN; I don't know if it is an
interlocutory order or it 1s combined with the
appeal. Because Your Honor said it's in ﬁhe
other case and -=--

THE COURT: Well, this is what I'm going
to do, because I know that time is of the
essence regarding this sale.

There is an August 10th --

MR. BAUMGARTEN: August 30th. August
30th. '

THE COURT: No, no,

There 1s an Auqust 10th date regarding

800-726-7007

Veritext Florida Reporting Co.

305-376-8800
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the prospective buysr,

MR. GASSENHEIMER: There is a contract
extension.

THF, COURT: If I'm not mistaken.

MR. GASSENHEIMER: Correct.

THE COURT: So what I will do is I will
give you up until =~~-

You know, today's date is July 12th.

MR. BAUMGARTEN: The L2th.

TEE COURT: I will give you to August 1st
as a stay to file your Notice of Appeal
regarding my denial on youxr motion to stay.

All right?

MR. BAUMGARTEN: Okay. Thank you, Your '
Honox.

MR. GASSENHEIMER: Let me just ask, just
to clarify in my mind what was just said cn the
record.

"One, the denlal of the motion tao stay
does not give a right to appeal, it glves
Mr, Baumgarten the right to seek a stay --

THE COURT: A stay.

MR. GASSENHEIMER: -~ to file a motien to
stay before the Third District.

THE COURT: That's correct.

800-726-7007

Veritext Florida Repotting Co,

305-376-8800
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MR. GASSENHEIMER: Which I believe he has
to flle within ten days under the rules.

MR. BAUMGARTEN: I don't know.

THE COURT: That's what I thought, but --

MR, BAUMGARTEN: I don't know, Your
Honor., |

MR, GASSENHEIMER: It's not an appeal.

THE COURT: All right.

MR. GASSENHEIMER: Then as to -—-—

THE COURT: Whatever the time line 1s
that he has, he has that.

MR. GASSENHEIMER: BAnd you are not
modifying that?

THE CCURT: I'm not modifying that. But
in an abundance of caution, I have given him to
August 1.

I believe it's only =-- that he has ten
days but, you know, I don't do appellate work
today. 8o, you know, I don't look at those
rules quite regularly. But if it is ten days,
that's what 1t is.

MR. GASSENHEIMER: Understood.

THE COURT: If he doesn’'t and he goes
beyond that, he waives it. He knows that.

I'm sure that he is going to lock at it

o
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right away.

MR, GASSENHEIMER: No problem.

THE COURT: All right?

Thank you, gentlemen.

MR. BAUMGARTEN: Thank you,

THE COURT: Prepare the ordexr, if you
MR. BAUMGARTEN: Yes, I will.

THE COURT: All right. Thank you.

(Thereupon, the hearing was concluded at
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