IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT,
IN AND FOR DADE COUNTY, FLORIDA

STATE OF FLORIDA, OFFICE OF FINANCIAL

REGULATION,
CASE NO.: 07-43672 CA 09
Plaintiff,
V.
P e
THlE RIGINAL
BERMAN MORTGAGE CORPORATION , a Florida FILED OM
corporation, M.AM.C. INCORPORATED, a Florida AN 95 1
corporation, DANA J. BERMAN, as Owner and 2011
Managing Member, INTHE OFFICE op
HARVEY R
Defendant. UviN
and,

DB ATLANTA, LLC, a Florida Limited Liability
Company, et al.

Relief Defendants.

/

RECEIVER’S SECOND AMENDED MOTION FOR AN ORDER
APPROVING THE RECEIVER'’S EXECUTION OF ALL
FUTURE SALES CONTRACTS FOR CONDOMINIUM UNITS
OWNED BY RELIEF DEFENDANT, OCEANSIDE ACQUISITIONS, LL.C

Michael I. Goldberg, as Court Appointed Receiver over Defendants Berman Mortgage
Corporation, M.AM.C. Incorporated, et al., and Relief Defendants DB Atlanta LLC, et al,
including Oceanside Acquisitions, LLC., {(the “Receiver”) files this Second Amended Motion for
an Order Approving the Receiver’s Execution of All Future Sales Contracts for Additional
Condominium Units Owned by Relief Defendant, Oceanside Acquisitions, LLC, (the “Motion™)

and for authorization to close on all future sales without the need for additional Court approvals

and states:

Tallahassee

BERGER SINGERMAN Becd Raton Fort Lauderdale Miam]l

attorneys at law
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CASE NO.: 0743672 CA 09

BACKGROUND

1. On December 11, 2007, this Court appointed Michael Goldberg as Receiver for
the Defendants and the Relief Defendants. Pursuant to this Court’s Authority, the Receiver is
vested with the usual powers and duties of equity Receivers with respect to the property of the
Defendants and Relief Defendants. See Temporary Injunction and Agreed Order Appointing
Receiver (“Receivership Order”) previously filed with this Court, at  13.

2. Oceanside Acquisitions, LL.C (“Oceanside”) is an entity formed by Dana Berman
and Keith Novak. Oceanside purchased condominium units at Gulf Island Beach and Tennis
Club I (*Gulf Island Beach and Tennis Club”) in Pasco County, Florida (the “Oceanside Units™),
In order to finance this purchase, Oceanside borrowed $1,655,000 from approximately 42
individual lenders (the “Lenders”) assembled through Receivership Defendant, Berman
Mortgage Corporation, which loans were serviced by Receivership Defendant, M.A.M.C.
Incorporated. Oceanside defaulted on its loans. Oceanside and the Condominium Units owned
by Oceanside are Receivership Property.

3. This Court has previously granted the authority of the Receiver to sell two
Oceanside Units. (See [1] Order Granting the Receiver’s Motion to Sell the Property of
Oceanside Acquisitions, LLC Free and Clear of Liens, Claims, and Encumbrances dated
September 1, 2009; and [2] Order Granting the Receiver’s Motion for an Order Approving the
Receiver’s Execution of the Sales Contracts for the Sale of Two Condominium Units Owned by
Relief Defendant, Oceanside, dated July 30, 2010 and attached as Exhibits A and B
respectively). Alex Bistricer, the loan objector to the prior sale motion, sought io stay the sales
pending an appeal. This court denied the requested stay relief as did the appellate court. (The
Receiver atiaches hereto as Exhibits C and D the previously filed motion and supplemental

motion regarding the sale of units at Oceanside, which are incorporated by reference).
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4, In conjunction with the July 15, 2009 and July 2, 2010 evidentiary hearings, this
Court found that the Oceanside Units were in a state of disrepair requiring substantial
improvement, that substantial condominium assessments and taxes were due on the Units and
that Oceanside and the Receivership have limited assets and limited ability to pay condominium
fees and taxes for the Units. Accordingly, the Receiver believes - and the Court has agreed
through its Orders approving same - that the sales of all remaining Oceanside Units are in the
best interest of the Receivership Estate and the Lenders.

5. The Receiver has attempted to market the Oceanside Units in the best iﬁterests of
the MAMC Lenders, which group the Receivership was designed to protect. The Receiver has
complied with the Court’s Order allowing the Receiver to sell the Oceanside units, including by
undertaking an evaluation of the units and obtaining pricing recommendations. After
considerable effort, the Receiver obtained three contracts from a prospective buyer - Sunwest
Investments, LI.C - for three units at Gulf Island Beach and Tennis Club Condominium. The
contracts are subject to this Court’s approval and are the subject of the Receiver's Motion for an
Order Approving the Receiver’s Execution of Sales Contracts for the Sale of Additional
Condominium Units Owned by Relief Defendant, Oceanside Acquisitions, LLC dated November
22,2010 (the “November 22 Motion).

6. Despite the Court’s September 9, 2009 and July 30, 2010 Orders allowing the
Receiver to sell the Oceanside Units, counsel for Alex Bistricer (“Bistricer”) insists on having an
evidentiary hearing on the November 22 Motion, wherein, it can be expected that counsel will
use the same witnesses, testimony and evidence to make the same arguments against allowing
the Receiver to enter into the sales contracts.

7. As there are approximately 15 unsold Oceanside Units remaining (including the
three units which are the subject of the November 22 Motion), it can be assumed that Bistricer is

going to seek an evidentiary hearing each time the Receiver secks Court approval of additional
3
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sales contracts. Thus, the Receiver seeks to expand the scope of the November 22 Motion to

cover all remaining units so as to avoid the need of coming before the Court for each individual

future contract.

AUTHORITY

8. The Court’s Order dated September 1, 2009 granted the Receiver the “exclusive
authority to negotiate the sale of the [Oceanside condominium] Units and execute purchase and
sale contracts for the Units with prospective purchasers subject to this Court’s approval of the
coniract by motion and notice to all interested parties in the manner previously approved by the
Court. See Exhibit A at §21.

9. The Recetver’s authority to enter into and close on contracts for the purchase and
sale of the Units is also bestowed by this Court’s Receivership Order authorizing the Receiver to
execute contracts, instruments, and other agreements on behalf of the Receivership Defendants

and the entities controlled by the Receivership Defendants. The Court’s Receivership Order

provides that:

[tThe Receiver is further authorized to... execute, deliver, file and record such
contracts, instruments, releases, indentures, certificates, and other agreements
and documents, and to take such action as he deems advisable or proper for the
marshalling, maintenance or preservation of the Receivership Assets. From and
after the date of the enfry of this Order, the Receiver shall have the authority to
conduct the business operations of the Receivership Defendants and any entity it
controls|.]

Receivership Order, at §17. (emphasis added).
10. The Committee of Lenders regarding the Oceanside project has approved the

proposed sale of all remaining Units.
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11.  Pursuant to the notice procedures established by this Court, the Receiver will post
this Motion and Notice of Hearing on the Receivership website and notify the Lenders of the
posting via the e-mail distribution procedures established for the purposes of the Receivership.

12.  Upon the closing of all future transaction(s), the Receiver will utilize the net
proceeds of the sale of the units to pay all taxes, tax certificates and maintenance on the units
being sold and all remaining funds shall be held in escrow in accordance with this Court’s orders
attached as Exhibits A and B.

WHEREFORE, the Receiver respectfully requests that this Court enter an Order (a)
finding that the notice and established procedures of posting to the Receivership website and e-
mail distribution to the Lenders constitute adequate notice of the instant motion and hearing
thereon; (b) approving the sale of all future Oceanside Units and the Receiver’s execution of
future sales contracts; (¢) authorizing the Receiver to perform all acts and execute all documents
necessary to effectuate the terms of future sales contracts and close on the sale of the Oceanside

Units pursuant to future sales contracts; and awarding such other and further relief this Court

deems just and proper.

Respectfully submitted,

BERGER SINGERMAN

Attorneys for Receiver Michael Goldberg

200 South Biscayne Boulevard

Suite 1000

Miami, Florida 33131

Telephone: (305) 755-9500
. Facsinije: § (305) 714-434

Bk

JAMES D. GAS-EE\IJ%EIME‘R
Florida Bar No. 87

jzassenheimer(@bergersingerman.com
MONICA F. ROSSBACH
Florida Bar No. 13641

mrossbach(@bergersingerman.com
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 25th day of January, 2011 a true and correct copy of

the foregoing was furnished via U.S. Mail to the parties on the attached Service List.

Respectfully submitted,

BERGER SINGERMAN

Attorneys for Receiver, Michael Goldberg
1000 Wachovia Financial Center

200 South Biscayne Boulevard

Miami, Florida 33131

Phone: (305) 755-9500 / Fax+ (305) 714-4340

JAMES D. GASSWIMERLJ
Florida Bar No. 959987

jgassenheimer(@bergersingerman.com

MONICA F. ROSSBACH
Florida Bar No. 13641
mrossbach{@bergersingerman.com
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attorneys at law
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SERVICE LIST

Cristina Saenz

Assistant General Counsel

STATE OF FLORIDA

OFFICE OF FINANCIAL REGULATION

401 N.W. 2™ Avenue, Suite N-708
Miami, FL 33128

Alan M., Sandler, Esquire
SANDLER & SANDLER

117 Aragon Avenue

Coral Gables, FL 33134

Charles W. Throckmorton, Esquire
Attorneys for Dana Berman
KOZYAK TROPIN THROCKMORTON, P.A.

2525 Ponce de Leon Boulevard, 9lh Floor
Coral Gables, FL 33134

Paul Huck, Esquire

Dean C. Colson, Esquire
COL3ON HICKS EIDSON

255 Aragon Avenue, Second Floor
Corai Gables, FI. 33134

Jason S, Miller, Esquire

Counsel for Flagstar Bank

ADORNO & YOss, LLP

2525 Ponce de Leon Boulevard, Suite 400
Coral Gables, FL. 33134

Manrice Baumgarten, Esquire
ANANIA, BANDKLAYDER, BLACKWELL,
BAUMGARTEN, TORRICELLA & STEIN
Bank of America Tower — Suite 4300
100 SE 2™ Street

Miami, F1. 33131

Mark A. Basurto, Esquire and Charles Evans
Glausier, Esquire, Afforneys for Guif Island Beach
and Tennis Club Condominium Association, Inc.
BuUSsH Ross, PLA.

Post Office Box 3913

Tampa, Florida 33601-3913

Charles L. Neustein, Esquire
CHARLES L. NEUSTEIN, P.A.

777 Arthur Godfrey Road, Second Floar
Miami Beach, FL. 33140

William Dufoe, Esquire

Robert W. Lang, Esquire
HOLLAND & KNIGHT, LLP

100 North Tampa Street, Suite 4100
Tampa, FL 33602

Deborah Poore Fitzgerald, Esquire
WALTON LANTAFF SCHROEDER
& CARSON, LLP
Corporate Center, Suite 2000
100 East Broward Boulevard
Fort Lauderdale, FL 33301

Peter Valori, Esquire

DAMIAN & VALORI, LLP

1000 Brickell Avenue, Suite 1020
Miami, FL 33131

Christopher 5. Linde, Esquire
BURR FORMAN

450 §. Orange Avenue

Suite 200

Orlando, Florida 32801

cC: The Honorable Jerald Bagley (via U.S. Mail)
Michael Goldberg, Esq., as Recetver (via e-mail)
The Investor(s)/Lender(s) Group (via e-mail)
Posted to the Berman Mortgage Website

3275952-2

BERGER SINGERMAN

attorneys at law

Boca Raton Fort Lauderdale Miami Tallahassee

200 South Biscayne Boulevard Suite 1000 Miami, Florida 33131-5308 Telephone 305.-755-9500 Facsimile 305-714-4340
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IN THE CIRCUIT COURY OF THE
ELEVENTH JUDICIAL CIRCUIT, IN
AND FOR MIAMI-DADE COUNTY,

FLORIDA
CASENO.: 07-43672 CA. (9
STATE OF FLORIDA, OFFICE OF
FINANCIAL REGULATION,
Plaintiff,

V&,

BERMAN MORTGAGE CORPOR ATION,

a Plorida corporation, MAAM.C, "
INCORPORATED, a Florida cotporation,
DANA J. BERMAN, as Owner and Mattaging
Member,

Defendants,
and,

DB ATLANTA, 1I.C, a Florida limited lability
gompany, et al.,

Relief Defendants,

ORDER GRANTING RECEIVER, MICHARL I.. GOLDBERG’S MOTION TO SELL
THE PROPERTY OF OCEANSIDE ACQUISITIONS, LLC ¥REE AND CLEAR OF

LIENS, CLATMS, AND ENCUMBRANCES

THIS CAUSE came before the Cowrt on Wednesday, Tuly 15, 2009 at 1330 p.o. for an
evidentiary bearing npon the Motion of Michael I Goldberg, as State Court Appointed Recetver
over Relief Defendant, Oceanside Acquisitions, LLC (“Oceanside”) to sell the Property of
Oceanside Free and Clear of Liens, Claims, and Encumbrances, and the Court, having heard and

considered the evidence presented by the parties through witness testimony and heating exhibits,

PINDS as follows:
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1. On December 11, 2007, this Couwrt appointed Michael Goldberg ag the Receiver
(the “Receiver”) over the Defendants and Relief Defendants in these Receivership proceedings.

2, One of the Relief Defendants, Oceanside, is on entity formed by Dana Berman
and Keith Noval, which entity purchased condominjim units &t Guif Ialand Resort in Pasco
County, Florida (the "Unifs™). Two of the Units were sold prior to the establighment of the
Recetvership; a total of 17 units' rematn unsold.

| 3, The Units were once owned by Gulf Island Resort, L.P. Gulf Island Resoxt, LB,
transferred the Units to Gulf of Mexico Enterprises, Inc. (“GME"), Later, Oceanside purchaged
the Units from GME, the record fitle owner. To complete its purchage of the Units, Oc¢eanside
borrowed $1,700,000 fiom. approximately 42 individuals (the "Lenders") through loans serviced
by Defendant, M.AM.C, Incotporated and secured as first and second position mortgages by the
Units.

4, In 2003, Gulf Island Resort, LD, and Alex Bistrleer (* collectively, Bistricer™)
commenced a quict tifle action in Paseo County Circuit Court styled Alex Bistricer, as fimited
partaer of Gulf Island Resori, L.P. and Gulf Island Resort, LP. v. Coastal Real Estate
Associates, et ol., Sixth Judicial Circuit Case No. 51-2003- CA- 942 ES (the “Ouet Title
Action™). On May 9, 2007, the trial Court in the Quiei Titls Action quiéted ‘title to the Units in
Oceanside. The May 9, 2007 Partial Final Tudgment was presented fo this Court and the Cowrt
bas teken judicial notice of same.

5. On June 13,2008, this Cowrt entered its Order Gramting Receiver's Motion to

Approve the Assignment of the Pasco County Matters to the Recelvership Court. The Pagco

' Pour of the seventean wnits were tansfecred to Kelth Mavak by Chief Restruciuving Offices, Alan Goldberg. The
Receiver comtests the validity of the trusfers and contends that e still holds equitable title to fhede units.
2
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County Court also entered ifs order granting the Receiver’s motion {o {rangfar the cages to fhis

Court, Accordingly, the Quiet Title Action is before this Court as Bleventh Tudicial Cirewit Case

No. 0879169 CA (09),

&
6. - Al the hearing on the Receiver’s iustant motion, Bistricer, through counsel,

_argued fhat the time to appeal the Partlal Final Tudgment in the Quiet Title Acfion had not zun

ad thus, that this Court did not have the authority to order the sale of the Units free and clear of
ftens. The Court finds, based 01:; the Partial Pinal Judgment Quieting Title and applicable cagse
faw, that Oceanside holds legal title to the Units at {ssye in the Quiet Title Action and which are
the subject of the Reacelver’s instant motion to sell the property free and clear of liens, The Court
has also considered the case law presented by the parties regarding the ciroumstances in which a
cm;ﬁ may prcl-)eriy order the sale of property free and clear of liens and finds that she Court {s
authotized to order the sale of the Uﬁits bagsed on the evidence presented and factual findings
contained herein for the reasons tated on the record,

7. Based on the testirnony of the representative of the Executive Committes of
Lenders in relation fo the Oceanside project, Gail Corenblum, who has chserved the condition of
the Units and has personal luowledge of same, the Court finds that the Units are in & state of
dis'z'epair requiring a substantial investment to repair, improve or ofierwise 1'311;1bilitate the Units.
Approximately a year ago, Ms, Corenblum observed that some of the Units had meld infiltration,
substantial ceiling demage, and pigeon droppings lhad accummlated on the balconies, Ms.
Corenblam testified that most u"f the Unita have been stipped of cabinetry, wiring, phnmbing
fixtores, and other fixtures and that alf Units were without electvic power. Ms. Corenblum also
festified that several of the Units had been cited for fire code viclations in relation to the

windows and that some Units are inissing tocks on the sliding glags doors.

3
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8, Based on the testimony of Ms. Careﬁbh}m regarding Ocsanglde’s attempts to raise
money from the Lender group, the Court finds that the individual Lenders arc unwilling or
unable to contribute mondes to repair, imprave, or otherwise rehabilitate the Units.

9, Based on testimony of B, Harold Gassenheimer, who is smployed by the Recsiver
as Chief Operating Officer of M.AM.C. Incorperated, regarding the assets md cagh position of
Oceanside, the Court finds that the Reoetvership has limited assets and does have the funds to
repair, improve, or otherwise rehabilitate the Units.

10,  Based on Ms.. Corenblum and Mr. Gassenheimer's testimiony relating 1o the
Receiver’s past efforts to market the Uhnits for sale, the Cowrt finds that pending litigation,
ncluding the Quiet Title Action, renders the Units ungarketable due to an inability of a
prospective purchaser to obtain title insurance,

11, Intervenor, Gulf Islend Beach aud Tennis Club Condominium Association (the
“Association”) has moved to intervene in this Receivership case to sesk payment of past due
condomimum assessments on the Units from the Recetvership, which assessments are estimared

by the Associafion gt over $150,000,00-and confirmed by the tasthﬁony of Ms, Corenblium.

12. Based on Ms. Corenblum and Mr. Gessenheimer’s testimony, the Court finds that
ad valorem property taxes on the Uhits also remain nnpaid for the years 2006, 2007, and 2008,
which taxes total approgimately.$200,000.00.

13, Based on the testimony of My, Cassenhelmer relating to the assets and cash
position of Oceangide, the Court finds that the Receivership has mited assets and does not have
the ability to pay to condomintur fees and taxes for the Units, which condition places the Ul;its

in peril of loss to all interested parties by reason of foreslosure,
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14, The Court finds that the circumstances render a sale of the Uniis necessary for the
adequate protection. of the rights of fhe parties, Under these oircumstarices, a sale of the vmits
would preserve the real nferssts of the parties by fransferring any claims and lens to the
proceeds of sale,

15, The uitimate puxpose of the Receivership is to provide a vehicle to marshal and

preserve assels and matimize rebum to the lienholders. Allowing the Units to be sold wouwld

_further the goals of the Recelvership and all interested parties because mionetizing the Units

_would prevent waste of the property while the Court adfudicates the different parties’ riglt, title,

and interest to the proceeds. It will also allow the Receivership to aveld Uability for expenses
associated with the Units such as the unpaid taxes and condominivum association fees which
contimue fo acerue and necessarily diminish the retum for the Receivership, the Lenders and
other interested parties. In this instance, the sals of the Units by the Receiver is expedient and
proper.

16,  This Court has the euthority to order that title conveyed to any prospective
purchasets be fiee and clear of any lens, claims, and encumbrances and that said claims, Hens,
and encumbrances be transferred to the proceeds of the sale of the Units.

17; Florida law requires the Court to monitor the salss of the Units by the Recsiver
carafully and to disapprove of any proposed sale for less than the property shouwld. reasonably be
expected to sell.

Accordingly, it is ORDERED AND ADFUDGED that:

18, The Receiver is hereby authorized to market and seli the Units, including those

units currently titled in the name of Oceanside and the four units transferred by COceanside to
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Ketth Novak (which transfers the Receiver contests)should the latfer become re-titled in the
name of Oceanside.

19, The Receiver shall undertake an evaluation of the units, consult with and obtain
pricing recommendations fiom no less than three lcenged real estate brokers, and price the units
in accordance with the average of the three estimates.

20.  The Receiver is hersby authorized fo contract with a real estats braker for the.
matketing snd sale of the Units, subject to this Court's approval of the contract by motion and
notice to all interested parties in the manner previcusly approved by the Court.

21.  The Receiver shall have exclusive authority to negotlate the sale of Units and
execute purchase and sale contracts for the Units with prospective purchasers subject to this
Cout’s approval of the contracts by motion and notice to all intereasted parties in the manmer
previously approved by the Court. ’

22, Upon spproval by the Cm.ﬁ*t of the proposed. sale of any tmit(s), the progpective
purchaser(s) shall receive title to the subject unit{s) free and clear of any and all liens, claims,
and encumbrances including, but not limited to, those Hens, claims, aud encumbrances, if any,
hield by the parties in the Quiet Title Aclzion, any actions to foreclose Hens for condanﬁﬂium
assessments nchuding those of Intervenor, Gulf Island Reach and Temis Club Condeminivm
Association, the mortgages held by M.AM.C. Lenders, and any actions by confract purchasets
of the Unils, which actions were fransferred fo the Receivership Court from Pasco County

Cireuit Court.* The prospective purchaser(s) of the unit(s) shall receive clear title itvespective of

2 The Pazco County casey ovdered transferred io the Receivership Coutt ave: & Deborah R Abufian v,

Oceanside Aeguistdons, LLC, Sixth Judicial Clroudt Case No. 51-07-CA-2370-W8; b. Cwril Latong v. Oceanside

Aequisitions, LLC, Sixth Judielal Clrault Caye No. 51-2007-CA3925-WS; ¢ Jumter R Paiterson and Eileen M.

Patterson v. Oceanside dequtsitions, LLC, Sixth Tudicial Clicuit Case No. 51-2007-CA-3925°WS; d. Cunningham
6 ]
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any filings in the public records, including but not mited o, the flings of Guif Island Resort,
L.P. or Bistricer.

23, The Receiver shall deposit the net proceeds from the sale of the Units, after
payment of ontstanding condominium fees and taxes, Into the Cowt's Regisiry until finther
motion and order of this Court, which proceeds shall be subject to gll lens, claims, and
encumbrances, if any, olaimed by any and &ll interssted pasties in the Units for future
adjudication by the Cowrt,

DONE AND ORDERBED int Charnbers this day of Angust, 2009,
“wined Coy
- 01 2008

. W‘Et@@z &
THOMAS S. WILSON,.JR.s tudns
CIRCUIT comﬁf%‘fr

Copies frrnished to:

Counsel of Record
Receivership Website

2231731

and Elias v. Oceanside Aequisitions, LLC, Stxth Judicial Cireuit Cags No. 51-2007~CA—47l92-WS; and Tina Finton

. Qoeanzicle Acguisitlons, LLC, 81xth Tudiciel Circiit Case Ma. $1-2007-CA-4238-W3,
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IN THE CIRCUIT COURT OF THE BLEVENTH INIDICIAL CIRCUIT
IN AND FOR MIAM!I -DADE COUNTY, PLORIDA

STATE OF FLORIDA, OFFICE OF CASENG.: 07-43672 CA 09
FINANCIAL REGULATION,

Plaintiff,
V8.
BERMAN MORTGAGE CORPORATION,
a Florida corperation, MANM.C.
INCORPORATED, a Florida corporation,
DANA J. BERMAN, as Owner and Managing
Member,

Defendants,

apd,

DB ATLANTA, LLC, a Florida limited liability
company, et al.,

Relief Defendants.
/

ORDER GRANTING THE RECEIVER'S MIOTION FOR AN ORDER APPROVING
THE RECEIVER'S EXECUTION OF SALES CONTRACTS FOR THE SALE

OF TWO CONDOMINIUNM UNITS OWNED BY RELIEF
DEFENDANT, OCEANSIDE ACQUISTTIONS, LLC

THIS MATTIER comes before the Court on the Motion of the Reaceiver for a Court
Order Approving the Recelver’s Execution of Sales Contracts for the Sale of Two Condominium
Unjts Owned b:} Relief Defendant, Oczanside Acquisitions, LLC, pursuant to‘ this Court's Order
Granting Receiver, Michae] 1. Goldberg’s Motion to Sell thie Property of Oceanside Acquisitions,
LLC {the “Motion™), for an evidentiary hearing on Friday, July 2, 2010 at 8:30 am followed by a

hearmg to jssve rwlng on July 12, 2010 ot 8:30 am, and the Court having considered the
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pleadings filed with the Cowt, the documents received in evidence and the testimony of the

witnesses, it is:

ORDERED AND ADJUDGED as follows:

1. For the reasons stated in open Court on July 12, 2010, the Motion is GRANTED.
As a result of the Court denying the Motion of Alex Bistricer ag limited paztnér of Guilf Istand
Resort LP for stay pending appeal of this Court’s Order of September 1, 2009, in case no. 08-
79619 CA [09),_th'is ruling is without prejudice for Gulf Island Resort, L.P. (“GIR™ 10 geck a

- stay of this Corirt’s Order granting the Motion fram the Third District Court of Appeal. .

2, GIR shall have the right to seck a stay of this Court’s Order granting the Mation

from the Third District Court of Appeal on or before August 6, 2010. If a timely motion for stay
is fled with the Thixd District Court of Appeal, the sale which is the subject of the Motion shall
be stayed pending a ruling from the Third District Court of Appeal, If the request for a stay is
denied by the Third District Court of Appeal, the sale which is the subject of the Motion may
proceed without further order of this Court.

DONE AND ORDERED in Chambers at Miamnf, Miami-Dade County, Florida,

on this day of July, 2010. Conformed Copy

JUL 3¢ 201
THE HONORABLE Ewéﬁﬁfﬁtﬁalaﬁdgl ?Ildgs

CIRCUIT COURT JUDGE

Capies firnished to;

Coungel of Record

Michae} Goldberg, 2s Court Appointed Recelver
Posted to Reesivership Website

E-Mail Distribution to Lenders/Investars

29413911



IN THE CIRCUIT COURT CF THE
- BELEVENTH JUDICIAL CIRCUIT, IN
AND FOR DADE CCUNTY, FLORIDA

STATE OF FLORIDA, OFFICE OF FINANCIAT
REGULATION,

CASENO.: 07-43672 CA 09
Plaintiff,

V.

BERMAN MORTGAGE CORPORATION , a Florida
corporation, M.AM.C, INCORPORATED, 4 Florida
corporation, DANA J, BERMAN, as Owner and
Managing Member,

Defendant.
and,

DB ATLANTA, LLG, a Florida Lirnited Liability
Company, et al.

Relief Defendants,

/

RECFEIVER'S MOTION FOR AN ORDER APPROVING THE RECEIVER'S
EXRCUTION OF SALES CONTRACTS FOR THE SALE OF TWO CONDOMINIUM
UNITS OWNED BY RELTEF DEFENDANT, OCEANSIDE ACQUISITIONS, LL.C

Michael L. CGoldberg, as Court Appolnted Recetver over Defendants Berman Mortgage
Corporation, M.AM.C, Incorporated, et al., and Relief Defendants DB Atlanta 11O, ef al,, Rles
this Mation for an Order Approving the Receiver’s Execution of Sales Confracts for the Jale of
Two Condominium Units Owned by Relief Defendant, Qeeanside Acquisitions, LLC, and states:

L. On December 11, 2007, this Court appointed Michael Goldberg as Recsiver for
the Defendants and the Relief Defendants, Pursuant to this Court’s Authority, the Recefver is
vested with the usual powers and dutiss of equity Recelvers with respect 1o the property of the
Defendants and Relief Defendan(s. See Receivership Order, at { 13,
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CASENO.: 07-43672 CA Q9

2 Oceanside Acquisifions, LLC ("Oceanside™) is an entity formed by Dana Berman

and the Keith Novak, Oceanside purchaged condominium units at Gulf Island Beach and Tennis
Club I (“Gulf Island Beach and Tennis Club™) in Pasee County, Florida, In order fo finance this
purchase, Ocsanside bortowed $1,655,000 from approximatety 42 individual lenders (the
“Lenders”) assembled through Receivership Defendant, Betman Morigage Corporation, which
loans were servicsd by Receivership Defendant, MAAM.C. Incorporated. Oceanside defaulted

- on ifs [oans. Oceanside and the Coudominivm Units owned by Oceanside are Receivership
Property.

3. After an evidentiary hearing, this Court gtanted the Receiver's Motion to Sell the

Property of Oceanside Free and Clear Liens, Claims, and Encumbrances, A copy of the Court’s
September 1, 2009 Order Granting the Regelver's Motion to 8ell the Froperty of Ocesnside

Acquisitions, LLC Free and Clege of Liens, Claims, and Encumbrances 1s attached hereto as
Exhibit A.

4 The Cowb's Order granted the Receiver the “exclusive authority to negotiate the

sale of the [Ocsanside condominium] Units and executs purchase and sale contracts for the Units

with prospective purchasers subject to this Cowrt’s approval of the contract by motion and notice

to all interested perties in the manner previousty approved by the Court, See Exhibit A at 21,

5 The Recsiver’s authority to eater into and close on confracts fot the purchase and

sale of the Units is also bestowed by this Court’s Receivership Otder authorizing the Recsiver to
exeente contracis, nstruments, and other agreements on behalf of the Receivership Defendants

and the entities controlled by the Receivershin Defendants. The Court's Receivership Order
provides that:

[tThe Receiver is further authorized 1o.,. execute, deliver, file and record such
confracts, instruments, releases, indentures, certificates, and other agreements
and documents, and to take such action as he deems advisable ar proper for the
marshalling, mainfetiance or preservation of the Receivership Assets, From and
after the date of the entry of this Order, the Receiver shall have the authority to
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CASENQ.: 0743672 CAQ9

conduct the business operations of the Receivetship Defendants and any entity it
confrols].]
Receivership Order, at 117, (emphasis added)

6. The Receiver hag aitempted to market the Oceanside Units in the best interests of

the MAMC Lenders, which group the Recoelvership was designed to protect, The Recelver has
complied with the Court’s Order allowing the R.eca{ver to sefl the Oceanside units, including by
undertalding an evalnaiion of the unlts and obtaining pricing recommendations. After
congiderable effort, the Receiver has obtained two confracts from prospective buyer, Sunwest
Investments, LLC for Units 661 and 706 at Gulf Island Beach and Tennis Ctub Condominium,
which contracts are subject to this Court's approval and are the subjects of the instant motion. A
copy of the “As Ts” Contract for Sale and Purchase for Uit 601 is attached hereto as Xxhibit B
(*Sales Contract™). A copy of the sales contract for Unit 706, in substantially the same form and
terms as Bxhibit B, will be filed with a Notice of Filing in anticipation of the hearing on this
Motion (“collectively, “Sales Contracts™).

7. The Sales Confracts provide for the sale of twe of the Qceanside Units (Units 601

and 706) for a cash purchase price of $120,000,00 each with closing to occue on or about
April 30, 2010.

3. This Court found that the Oceanside Units were in a state of disrepair requiring

substantial improvement, that substantial condominiutm assessments and taxes were dus on the
Units and that Oceanside and the Receivership have limited assets and limited ability to pay
condorsininm fees and taxes for the Units. Accordingly, the Receiver believes thas the sales of

the Units confemplated in the Sales Contracts are In the best interests of the Receivership Bstate
and the Lenders,

9. The Commities of Lenders regarding the Oceanslde project fhave approved the

proposed sale of the Units pursuant to the Sales Contracts,

BERGER SINGERMA
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CASBNO.; 07-43672 CA 09

10, Pursuant to the notice procedures established by this Court, the Recsiver will post

this Motion including the Sales Confracts, and Notice of Hearing on the Receivership website

and notify the Lendets of the posting via the e-mail distribution procedures established for the
purposes of the Receivership,

11, Upon the closing of the transaction, the Receiver shall deposit the net proceeds of

the sale of the Utils in the Court’s Registry for distrtbution pursuant to farther motion and order
of the Court.

WHEREFORE, the Receiver respectfully requests that this Court enter an Order:
4. finding that the notice and established procedures of posting to the Receivetship

website and e-mail distribution to the Lenders constitute adequate notics of the instant
motion and hearing thereon;

b. approving the sale of the two Ceeanside Units pursuant to the Sales Contracts and
the Recelver’s execution of the Sales Contracts;

c. sguthorizing the Recaiver to perform all acts md exeeute all documents necessary

to effectuate the terms of the Sales Contracts and close on the sale of the Units pursaent
fo the Sales Contrasts; and

d. ewarding such other and further relief this Court deems Jjust and prope,

Retpectfully subtmitted,

BIRGER SINGERMAN

Attorneys for Receiver, Michae! Goldberg
200 Sauth Biscayne Boulevard, Suite 1000
Miami, FI, 33131

Telephone; (303) 7535-9500

Facaimile: (305) 714-4340

E-Mail: jgassenheimey@bersersingerman.com

By: \}\,\\9 EL&Y -

JAMES D, BASSENHEIMER
Florida Bar Mo, 959937
ARIADNA HERNANDREZ,

- Florida Bar No. 020953
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CASE NO.: (7-43672 CA 09

CERTIFICATE OF SERVICE

WI: HEREBY CERTITFY that a true and cotrect copy of the foregoing has been
furnished by U.8, Mail on this 11® day of March. 2018, to the attached Service List,

By

ARIADNA HERNANDEZ
Florida Bar No, 020953
E-Mail: shernandez@bergersingerman.com

BERGER. SINGERNLAN Hocd ®ntaa Fart Levderdald Miemi Tallaharaee

_@ltornays at law
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CASENO.: 07-43672 CA 09

SERVICE LIST

Cristina Saenz

Assistant General Counsel
STATE OF FLORIDA

OPRICE OF FRNANCIAL RRGULATION

401 N.W. 2" Avenue, Suite N-708
Miamsi, FL 33128

Charles W, Throckmeorton, Esquire
Attorneys for Dana Berman
KozyAR TROPIN THROCKMORTON, P.A,

2525 Ponce de Leon Boulevard, Qm Floor
Coral Gables, FI. 33134

Jason S, Miller, Esquire

Counsel for Flagstar Bank

ADORNO & Y0585, LLP

2525 Ponce de Leon Boulevard, Suite 400
Coral Gables, FL 33134

Mark A, Basurto, Esquire and Charles
Eyans Glausier, Esquive, Attorneys for Gulf
Island Beach and Tennis Club Condomintum
Association, Inc,

BusH Ross, PLA,
Post Office Box 3913
Tampa, Florida 33601-3913

William Dufoe, Esquire

Robert W. Lang, Esquire
HoLLAXD & Ko, LLP

100 North Tampa Street, Suite 4100
Tampa, FL 33602

BERGER SINGERMAN

aftorneys at. law .

Alan M, Sandler, Esquive
Counsel for

Joel and Deboryh Sakol,
Darlene Levasser,

Robert Dzimidas IR4,
Lawrencs Meyer IR4,
Lawrence Mayer Roth IR
Mary Joe Meyer SD IRA
Mary Joe Meyer Roth IRA
SANDLER & SANDLER
117 Aragon Avenue
Coral Gables, FL 33134

Paul Huck, Esquirs
Dean C. Colaon, Esquire
CoLsoN Hicks Broson

235 Aragon Avenue, Second Floor

Coral Gables, FI. 33134

Mauries Baumgarton, Esquire
AMANIA, BANDKLAYDER, BLACKWELL,
BAUMOARTEN, TORRICELLA & STEWN

Rank of America Tower — Sutte 4300

100 S8 2™ Street
Miami, FI. 33131

. Charles L. Neustein, Esquive
CHARLES L. NEUSTER, PLA.
777 Arthur Godfrey Road, Second Floor,

Miami Beach, F1, 33140

Deborakh Poore Fitzgerald, Esquire,
WALTON LANTAFF SCHRORDER

& Carson, LLP

Corporate Center, Suite 2000
100 Bast Broward Boulevard

Fort Lauderdale, FL 33301

Ruaca J'L61!Il.'llr ¥arti Laodardalty Mfami 7Tolfuhaszee
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CASENO.: 0743672 CA 09

Peter Valori, Esquire

Danian & VALORL, LLP

1000 Brickell Avenus, Suite 1020
Miami, FL. 33131

¢c:  The Honorable Jerald Bagley fia US. Muitt
Michast Goldberg, Esq., a3 Receiver pia e-mall)
The Investor(sy/Lender(s) Group fvia e-mat))
Posted to the Berman Morigags Website

26826)2-[

BERGER SINGERMAN mu?nm. Fort Lauderdale Winmi Tellahassse
e e &lttoTneys AL law

200 south Discayne Boulsvard Sulte 18006 mlaml, Florida 331315208 Telephons 406 F66.9500 Facsimile 308-714-4340
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I THY CIHCUIT COURT OF THE
ELEVENTH JUDRICIAL. CIRCUIT, 19
AND FOR MIAMI-DADE COUNTY,
FLORIDA
CASE NQ,: 07-43672 CA 09

STATR QF FLORIDA, OFFICE OF

FINANCIAL RBRGULATION,

Plaimil T,

¥ya.

BERMAN MORTGAGE CORPORATION,
1 Florida corporation, MAMC,
MNCORPORATED, a Florida corposation,

DANAJ. BERMAN, 54 Owner and Managing

E
R
S
Mepiher, AT
Defendants, 'T:..:‘!_- = f
and, t |
DB ATLANTA, LLC, 1 Floridn limiiad llabillty
company, et al.,

Relief Defendants.

ORDER GRANTING RECETVER,

MICHARL 1,
THE PROPERTY OF OCEANSIDE AC

GOLDBERG'S MOTION TGO SELL
QCHAN OUISITIONS, LLC BREE AND CLEAR OF
LIENS, CLATMS, AND ENCUNMBRANCES
THIZ CAUSE came hefime the Court on Wednesday, Tuly 15, 2008 ot 330 o, for an
evidentiary hearing upon the Motion of Michae] 1. Goldterg, as State Court Appolnted Regeiver
over Relief Defundant, Oreanside Acquisitions, LT.C {*Oceanside™ to sefl the Property of
Occanalds Pres snd Clear of Liens, Clatms, and Eecwnbranees, and the Court, having heacd md

consilered the evidence peagentad by the parties through witness testimony and hearing exhibits,
FINDS ps follows:

ExaapiT A"
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CASRNO.: 0743672 CA.09
l

1. Cn December {1, 2007, this Court appointed Michae! Goldberg a9 the Receiver

{the “Receiver”) ovar the Defendsnts and Relief Defondants in thess Hecstvarship proveedings,

2. One of the Rellef Defendants, Oveatatds, 9 5o entity formed by Dang Burman
ad Keith Novak, which entity awehased sondominlurn wnits at Gulf Jland Resort int Pasco
County, Plosida (the "Units"). Two of the Units were sald prior 1o the establishraent of the
Reeeivership; a fotal of 17 tnits' ramain ungold,

3. The Units wers ouce awned by Gulf Jstand Regort, LP, Culf Teland Resert, L2,

tepnaferved the Units to Gulf of Mexicn Enterprses, e, (“GME™), Later, Oceanside purchased
the Undts from CMH, the record titls owner, To compilete its putchase of the Units, Qceansids
borrowed 81,700,000 from appeoximately 42 individuals (the "Landers") throuph losns serviced
by Defondant, M.AM.C. Tagorporated and sconred as fizst and second position mortgages by the
Units,

4, In 2003, Guif Isfand Resort, L.P. snd Alex Bistriear (* collactively, Blslricer™)

commeneed 4 quiet fltle aclon in Pagco County Clrcuit Court styled Afax Bistriaer, ag linited
purmer of Gulf Ialand Resort, LB, and Guif Island Resort, LF. v. Coostal Real Fstate
dssoclates, at al., Staih Tudicind Ciroudt Case Wa, $1-2003- CA- 942 BS (the “Quict Title
Aetion™). On May 9, 2007, the trisl Coort in the Quist Title Action quieted title to the Units in

Oceunside. The May 9, 2007 Parlial Final Fudgment was presented to this Couet and the Court

s takeen Judicial notios of 1ame.

3 On Tuns 13, 2008, this Court entered Ha Order Gromfing Receiver's Motian fo

Approve iEw Assigument of the Pasco Counly Matters to the Receivership Court. The Pasco

 Paut of tha sevenizen ynils wers tranafsrred tq Kolth Novak by Chief Restrupturing Otfiecy, Alon Goldbarg, The
Recoiver somtests the valldlty of tha tesnaders and sontends that s st Bolda gqeiiabis title o these anity.
2

Bl 27007 Pg 1969 CFN 20090653360 08/10/2009 09:08:41 Pg 2 of 7 Mia-Dade Gty, FL



1 CASENOQ.: 07-43672 CAQ9

Comnty Cowt alae sntared its ovder granting the Recelver's tmotion to transfer the cages to this

Court. Ascordingly, the Quist Tltle Action is bsfore this Court as Mlsventh Judiels! Clrcuit Case
Wo. 08-79162 CA (09},

6. At the hearing on the Recelver's instaut motlon, Bistricer, throush coungel,

argued that the tirne to appeal the Partial Final Jedgment in the Quist Titls Astion had not run
and thus, that this Court did not have the authorlty ta ordss the sale of the Ustits Fee and clear of
lene, The Court finds, based ot the Partial Final Judgment Quisting Titte aud wpylicalls tose
law, that Oceanside holds lagel title to the Tnits at issue in the Quist Title Action.and which are
the subjeet of the Recstver's inatant motion to self the property free and olear of liens, The Court
has algo eormideved the ease faw presented by the pattios regarding the dirermatances in which &
cond imay proﬁsrly order the sale of property fes and clear of liens and finds thet the Court is

authorized te order the sale of the Units based on the evidenpes presented snd factnal findings

contained heyeln for the vevsons stated om the record.

7. Bosed on the testimony of the reprssentstive of the Bxeoutlve Couunities of

Lenders in relation to the Ousansida project, Gail Carenblm, whe has abserved fhs coudition of
the Unita wod has personal knowledge of mame, the Court fuds that e Unita are in a state of
disrepair requiring 2 substantial iInvestment to repatr, improve or stherwiae rehubilitne tie Lits,
Approximately a year agn, Ms. Corenbluwm abserved that some of e Unlts hnd mold Inlteation,
substantlal cetling damage, and pigeon droppings had accummlated on the halomies, M. |
Corenfilua testified that most of the Tits have been stttpped of cabinetry, wiring, plumbing
fixtures, and othet fixtures and that afl Units were without eleckis pawer. My, Corenblum alag

testified that several of the Uity had been oited for fve code violations in relation. {0 the
windows and that semo Thaits are missing locks on the sliding ginss doors,

3
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. CASENO. 0743671 CA (18

8. Based on the lestimony of Ms, Corenblom regarding Oceanside’s atterapta to raise

money from the Lender gronp, the Court finds that the Sndividual Lenders are unwilling o

utable to contribtle monies to repair, imprave, or otherwiss retabilitate the Undts,

9. Based an testimony of E, Haxold Cassenhelmer, who is ermplayed by e Reseivar

as Chief Operating Offlcar of M.AM.C, Tucorporated, tegarding the ssgels md cash position of
Qoemside, the Court finds that the Recelvership heg fimited nssats and doow have the fonds fo
repait, improve, or atherwise refiahilitate the Units,

10.  Based on Ms. Corenblye and Mr, Gassephelmer's testimony relating to the

Receiver's past affnis fo madeet the Units for sale, the Court finds Hiat pending itigation,

including the Quiet Title Action, tenders the Units pngarketable due io an inabillty of a
prospective puvchaser ko atytabn title faanrancs.

1L Infervenor, Gelf Island Beack and Temie Clib Condotaluinm Association (the

“Ausoeintion”) hes maved to tntervena ln s Recobverabip case to seck payment of past dus
condomininm nszetaents ot the Units from the Reneivership, which assessments sre sstirasted

by the Assecialion af over 5130,000.00 and confirmed by the tsfimany of Ms, Corenbbora.

12, Based on M. Corerblum and Mr, Gassenlielmer's testimony, fie Court finds ot

ad valorem praperty taxes on the Units also rerasin nnpaid for the years 2006, 2007, and 2008,
which taxes total spprovimately $260,000.00,

13, - Buaaed on fhe teaﬂma@ of Mr. Gassenheimer relufing to the assets :md. eash.
posttion of Qoenvside, the Comt fieds tat the Recetvership his Fmited sasete snd does not huve

the ability to pay to condomininm foes md taxes Sor the Units, which sondition placas the Tnifs

In peril of logs to a1t interested parties by veason of foesclosure.
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CASENO.: 0743572 CA09

14.  The Court fiuds thet the ciroumstances sender a sale of the Units nessanary for the
adeqnate protection of the rights of the paties. Under these ciroumstances, 1 sale of the wits

would preserve the veal Interssts of the parfles by transferring any olsimns and Uens to the
proceads of sale.

13, Tha ultimate purpose of the Recetversblp 1s to pravide a vehisle to marshal and
prasorve assels aud m;th‘zu tetum to the Henholdevs. Allowing the Units to be sold would
further the goals of the Rerelvership und oll Intecested parties beeauss monctizing the Unita
wonild greavesat waste of tha property while the Court adjudicates the different pactics® gk, titla,

. and intercst fo the preceedy, K will also allow the Recelvership ta avold Tability for expenaes
nssociated with the Units such as the upald taxes and condominiym, sssociafion fses which
sontmye to acerac and necessarily diminish the rotum for the Recefvership, the Tenders and

other Inlerested psriics. In this Instauce, the cals of the ity by the Receiver i3 gxpediant amd
pEOper.

16, This Court has the authodity to erder that title conveyed to a0y progpective

parchagers be free and clear of any Heps, clalng, and sncimbrances and that said elaims, Iens,

and encumbyances he tranafirred to the procdeds of the ale of the Units.

7. Florida Taw requires the Court 1o monttor the sales of the Units by the Receives

sarefully and to disappravy of any propased sale for Task then the property should reasonably he
sapected to sell.

Accordingly, it{a QRDERED AND ADFUDGED that

18.  The Recelver ia hereby qushorizad to market and soll the Udts, ingluding those

units currently titled in the wame of Oceanside and fhie four wnits transferred by Qceanside to

Bk 27007 Pg 1872 CFN 20090853869 08/10/2000 08:03:41 Pg 8 of 7 Mia-Dade Cly, FL
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i

Keith Mavak (which transfors the Recsiver contssts) shauld the latter beoame re-titled In the
nare of Oceanside.

12, The Receiver shall undertake an evaluation nf the unfls, consult with and obtain

pricing seconmendations from no less than thres licensed roal satats biakess, and price the wnite
in scoordance with the averags of the thres estimatas,

20, The Recelver is hereby suthorbzed to contret with a real estats hroker for the

raarketing and sale of the Units, mbject to this Cavrt’s spproval of ihe contract by motiny od

notios o all inferested partles in the manver previously appraved by the Conrt,

2L, The Reoeiver shall have exelusiva anthority ta negotiats the sle of Units md

cxneita purchiss wnd sale conteacts for the Units with prospectiva purelisasnd subjest to this

Court’s approval of the canfraels by mation and notiee to all interested purtios Ut the mannec
provigusly approved by the Conet,

22, Upoeu apyroval by the Court of the praposed sale of amy wdt(s), tha prospactive
purchager(s} shall receive titls ta the suiject unit(g) free and clear of any and aff tens, olaims,
and encumbrances Including, but not limited to, dose lieng, clairas, zad encumbrances, if any,
held by the partica tn the Quict Title Action, any actions to foreclose Bens for votorninlmy
sesessments including thoss of Intervenor, Gulf Jsland Beach and Tennis Club Condominim
Asnociation, the {ﬁoﬂgageu held by M.AM.C, Lendars, and any actions by cantract purchasers
of the Units, which sstiuns were tragsforted to the Recetvershlp Conct from Pasco Covstty

Clreuit Court® The prospective purchgser(s) of the wnit(s) shall receive clear G imespestive of

1 ‘The Pusoo Clounky teset ordecad mnsforted to the Revotvaestily Cowt wes a, Deborah 8, dhaftor v,

Ocoensicde Avquisiions, LLC, Siethe Todicial ot Cazp Mo, $1-07-CANI0-WS: b, Goril Latona v, Oseansids

Aagudsitons; LLO, St Todintpl Clreads Casg No, S1-2007-CAINSWY o, James R Paotrerzon and Effean M,

Poiterson v, Ocagnside dequishiians, LLC, Sluth Tydfell Clrewit Chgs Na, SE2007-CA-J925-WS; d. Cunnfngham
8
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CARE NQ.: 07-43872 CA 09
!
nuy Sings in the publle rscoeds, ineluding dut nat Heited o, the fillnge of Gulf Tstand Resort,
L.P. or Blairicer,

23, The Recelver ahall depoait the et praceeds from the sale of the Unity, afer

payment of eutstanding eondominium faes and tuzes, info the Court's Registry untl) futher
motion md order of fhis Court, whleh proreds shall be subject to &1t llens, olaims, and

encambrancey, 1f sny, olaimed by suy md all interestsd parties In the Uniw for Relure
adjudication by the Gk,

1 y
DONR AND ORDERFLY fn Charmbers this __,ﬁ"dny of Angfit, 2008,

A st

THOMAS §. WILSON, IR, {
CIRCULT COURT IURDGR

Coples fornished to:

Counssf of Resard
‘Reeniverstip Wit

FLI3-1

and Fing v Qceinetde Aeqedsitfur, LLC, Shah Tedielal Clecadt Cage e § 1-2007.CAATO2WS; 2nd T Hheon
v Oreqnside deyuisittans, LLE), Sbeth Judlods] Chrenit Case Mo, 31-H07-C8-4276- W3,

7

FIVERERY GRATIFY et the locenci g{ts A St W0

uitghat an e tts aléice, e

HARVEY RUVIN, CLERK, o
Baputy Llark L7708
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Ocemside offer | Page 1 of 1

Ariadna Hernandez

From:  Gall and Stuart Corenblum [galistu@bellsoutt.net]
Sent:  Wadnesday, March 10, 2010 5:16 P

To: Arladna Hermnandez; 'Hal Gassenhelmer’
Subjact: Ocaantlde offer

At

Ifyou can write the motlon a5 one sales contract — same buyer, price $120,000 per unlt - unit
&01 and unit 706.

Thanks very much,

Gail

Gail Corenblum

(308) 891-1066 Home

(305) 799-1956 Cell

31172010



IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT
IN AND FOR MIAMI~ DADE COUNTY, FLORIDA

STATE OF FLORIDA, OFFICE OF
FINANCIAL REGULATION, GENERATL JURISDICTION DIVISION
CASE NOQ,: 07-43672 CA 09
Plainiiff,

¥8.

BERMAN MORTGAGE CORPORATION,
a Florida corporation, MLAM.C.
INCORPORATED, a Florida corporation,

DANA 1. BERMAN, as Owner a0d Managing
Member,

Defendanits,

anxt

DB ATLANTA, LLC, 2 Florida Limited Tiability
Compuny, et al.,

Relief Defendants,
/

SUFPLEMPNTAL MEMORANDUM IN SUFPORT OF RECEIVER MICHARL T,
GOLDBERG’S KIOTION TO SELL THE PROPERTY OF OCEANSIDE,

ACQUISTTIONS LI.C FREE AND CLEAR OF LIENS,
CLAIMS AND ENCUMBRANCES

Michael I Goldherg, as Court Appiointed Receiver over Defendants Bertan Mortgage
Corporation, M.AM.C. Incorpaozated, et al,, and Relief Defendants DB Atlanta LLC, et al., by
and through its undetsigned counsel, hereby Gites this Supplemental Memorandum which sets

fouth the applicable case-law and statnute in support of this Court’s jurisdiction and authority fo

: EXHIBIT
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erforce the Order Granting Receiver Michael I Goldberg’s Motion to Sell the Property of

Oceanside Acquisitions LLC Free and Clear of Liens, Claims and Encumbrances (the “Order”)

despite the pendency of an appeal.

ANALYSTS OF THE LAW
This Cowrt has jurisdiction to enforce the Order during the pendency of an appeal
vegarding the Order becanse there has been no motion to stay filed and no bond that hag been

posted. As Fla. R. App. P, 9.310, in pertinent patt, states:

(2) Application. Bxcept as provided by general law and in subdivision (b
of this rule, a party sesking to stay a final or non-final order pending
review shall file a motion in the lower tribunal, which shall have
confinning jurisdiction, i its discretion, to grant, modify, or deny such
relief A stay pending review may be conditioned on the posting of & good
and sufficient bond, other conditions, or both,

(b) Bxceptions. (1) Monay Judgments, If the order ts & judgment solely for
the payment of money,’ ¢ party may obtain an automatic stay of execution
pending review, without the necessity of a motion or ovder, by posting a
good and sufficient bond equal Lo the principal amount of the judgment
plas twice the statutory rate of interest on judgments on the total amownt
on which the party has an obligation to pay Interest,

(emphasis supplied). Thus, by the terms of Fla. B, App. B, 9.310(2), a lower court has discretion
to set fhe conditions under which an arder may, or may not, be stayed pending appeliate review,

See Cerrito v. Kovitch, 406 S0.2d 125 (Fla, 4th DCA 1981); Mariner Health Care of Nashville,

t The Order is not “solely” for the payment of money, For example, o judgment far
recovery of moncy otherwise secured, 5s by a mortgage on real property, calls into play the
goneral rule set out in Fla. R. App. P. 9.310 (a) rather than the exception contained in {b) for
money judgments. See Cerrito v. Kovitch, 406 Sa. 2d 125, 126 (Fla. 4® DCA, 1981) (finding
that 4 final judgment in foteclosure s not an order “solely for the payment of money™).
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Inc. v. Baker, 739 So. 2d 608, 609 (Fla. 1% DCA 1999), The rationale for this broad discretion is
that based on its knowledge of'the facts and circutnsiances regarding a judgment or order, the
trial court is in the superior position to determine whsther 2 bond or other conditions should be
required before a judgment or order is stayed and, if so, the amount of the bond or the nature of
the conditions. See MSQ Properties v. Flovida Dept. of Health & Rehabilitative Services, 626
Se,2d 292, 293 (Fla. 1" DCA 1993),

A party seeking to stay enforcement of & non-monetary order must file a motion for gtay
in the 1DW|31'. tribomal. See Fla. R, App. P. 0.310(2); FMS Mgmt, Sys,, Inc. v, IDS Morg. Corp.,
402 So. 2d 474, 475 (Fla.4" DCA 1981). The filing of & notice of appeal alone does not divest
the trial conrt of jurisdiction to enforcs a final arder, See Parsons v. Whitaker Plumbing of Boca
Rator, 730 So. 2d 839 (Fla. 4™ DCA. 1999) (explaining “the well settled principle that absert a
stay or bond, the filing of a notice of appeal does not divest the trial cowrt of jutisdiction to

enforce a final order™),

Thetefore, in the absence of a stay pending appeat, this Cotnt retains the power to enforce
the Order that has been appealed. See a.g. Mann-Stack v, Homeside Lending, Inc.,, 982 So. 24
72, 74 (Fla. 2d DCA 2008) (finding that becauss appellant had posied no bond and there was no
stay pending appeal at the time the order of disbursement was entered, the trial court was within
jts authority to enter sppropriate orders enforcing the previous judgment despite the fact that the
foreclosure judgment was on appeal); FMS Mgmt. Sys., Ino., 402 So. 2d at 475 {(holding that, in
the absence of a bond or stay, the lower tribunal may proceed in the cans 8, &ven as to the subject
noater of the appeal). In fact, absent a motian to stay a non-monetary judgment, this Court lacks
any authoriiy to inslitute a stay or even to rcquﬁe the posting of a bond. See Starkey v. Linn, 727
S0.2d 386, 388 (Fla. S DCA. 1999) (egunt had Jurisdiction to enfaree the order being anpealed,

3
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absent a motion to stay or fhe posting of a bond, but the trial cowrt did not have the authority to
arder party appealing the order to post the hond as a condition of the court not enforcing its final
judgment becanse that party never sought to stay the order),

Even if 2 motion to stay was, or will be, filed pending the appeal, this Court nonetheless
has broad discretion fo deny such & motion to stay. See Fla. R.App. P. 9.310(a); Open MRI of
Okeechobee, LLC v, Aldana, 969 So. 24 589, 590 (Fla, 4% DCA 2007y, Elcoff v. Denson, 896
So. 2d 795, 799 (Fla. 5™ DCA 2005) (finding that trial court did not wbuse ity discretion in
denying motion for stay pending appeal becanse tria] court has broad diseretion fo grant or deny
a motion to stay); Cerrito, 406 So. 2d at 126 (“The trial court is ...given considerabie latitnde in -
conirolling the circomstances under which the proceedings may be stayed pending review™).
Fuorthermore, this éeurt’s enforcement of the Order during the pendency of an appeal is
appropriate becanss such enforcement would not moot issues of the appeal, See Rafel Indus.
Group- Lid. v. Gough, 556 S0, 2d 1174, 1175 (Fla, 4% DCA 1990) (appellant's rights are not
abolished merely because fhe underlying property on which an appeal is based has been
dishursed before the reviewing court renders its judgment regarding entitlement to the rea),

CONCLUSION

For all of the foreguing veasons, this Cowt has fhe jurisdiction and authority to enforce

the Order dwring the pendency of an appeal, No motion to stay has been filed, Additionally, this

Court has broad diseretion to deny any request for & stay or, alternatively, to fashion conditions

upon which any stay, if requested, may be pranted,

Yo deliver repilve and efitciive businays soluting and cannsel

BERGER SINGERMAN

Boca Ralaa Por! Lawdardale Migmi Tallahdssen
aitorneys at law



Cass No. (7-43672 CA 09

CERTIFICATE OF SERVICE

WE HEREBY CERTIFY that a true and correct copy of the fotegoing has been

famished by U.8. Mail on this 18" day of March, 2010, fo the attached servics list,

Respectfully submitted,

BIRGIR SINGERMAN -

Atiorneys for Recetver, Michael Goldberg
1000 Wachovia Financis} Center

200 Sonth Biscayne Boulsvard

Miamd, Florida 33131

Phone: (305) 755-0500 / Fax; (305) 714-4340

By:
JMSE%%ASSENM
Florida Bar No. 950987

E-Mail: [gassenhoimer@bereersingerman.com
ARTADNA HERNANDEZ
Florida Bar Na. 020953

E-Mail; ghernandez@ibergersingarman, com
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SERVICE LIST
Cristina Saenz Alan M. Sandler, Esquire
Aggistanf General Counsel Counsel for Joel and Deborah Sokol,
STATE OF FLORIDA

OFFICE OF FINANCIAL REGULATON

401 N.W, 2“‘I Avenne, Suite N-708
Miami, FL. 33128

Dariene Levasser,Robers Dzimidas IRA,
Lawrence Meyer IR4, Lawrence Meyer Roth IRA

Mary Joe Meyer SD IRA, Mary Joe Meyer Roih
IR4

SANDLER & SANDLER
117 Arapont Avenue
Coral Gables, FL. 33134
Charles W. Throckmorton, Esquive Panl Huck, Esquire
Attorneys for Dana Berman Dean C. Colson, Esquire
KozyAx TROPIN THROCKMORTON, P.A. CoLsow Hicxs Emson

2525 Ponce de Leon Boulevard, 9“1 Floar
Coral Gables, 1. 33124

255 Aragon Avemne, Second Floor
Coral (lables, FI. 33134

Jason S, Miller, Bsqaire
Counsel for Flagstar Bank
ADORNO & Yous, LLP
12525 Ponce de Leon Boulevard, Sulte 400
Coral Gables, FL 33134

Maurice Banmgarten, Esquire
ANANIA, BANDKLAYDER, BLACKWRLL,
BAUMGARTEN, TORRICRLLA & STEWN
Bank of America Tower — Suite 4300
100 SE 2™ Street

Miami, FL 33131

Mark A, Basurto, Esquire and Charles
Evans Glansier, Esquire, Attorneys for Gulf
Island Beach and Tennis Club Condomintum
Associaiton, Inc.

Buse Ross, PLA,
Post Office Box 3913
Tarmpa, Florida 33601-3913

Charles L. Neustetn, Esquire

CHARLES L. NRUSTEIN, P.A.,

T77 Aribur Godfrey Road, Second Floor
Miami Beach, FT, 33140

William Pufoe, Esquire

Robert W. Laug, Fsquire

| HoLLAND & Kpicnt, LLP

100 North Tatnpa Strest, Sulte 4100
Tampa, FL 33602

Deborah Poere Fitzgerald, Rsquive
WALTON LANTAFR SCHRCEDER
& Carson, LLP
Corporate Centey, Suite 2000
100 East Broward Beulevard
Fort Lauderdale, FL 33301

Peter Valori, Esquire
DAMIAN & VALOR], LLP

1000 Brickel Avenue, Suite 1020
Miami, FL, 33131
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ce:  The Honorable Jerald Bagley (vig Hand Delivery)
Michael Goldberg, Esq., as Receiver (via e-mail)
The nvestar(s)/Lender(s) Group (va e-mail)
Posted to the Berman Morigage Website

27007191
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