IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT,
IN AND FOR DADE COUNTY, FLORIDA

STATE OF FLORIDA, OFFICE OF FINANCIAL

REGULATION,
CASE NO.: 07-43672 CA 09

PlaintifT,
V.

BERMAN MORTGAGE CORPORATION , a Florida
corporation, M.AM.C. INCORPORATED, a Florida
corporation, DANA J. BERMAN, as Owner and
Managing Member,

Defendant.
and,

DB ATLANTA, LLC, a Florida Limited Liability
Company, et al.

Relief Defendants.

/

RECEIVER’S AMENDED MOTION FOR AN ORDER
APPROVING THE RECEIVER’S EXECUTION OF ALL
FUTURE SALES CONTRACTS FOR CONDOMINIUM UNITS
OWNED BY RELIEF DEFENDANT, OCEANSIDE ACQUISITIONS, LI.C

Michael 1. Goldberg, as Court Appointed Receiver over Defendants Berman Mortgage
Corporation, M.A.M.C. Incorporated, et al., and Relief Defendants DB Atlanta LLC, et al,
including Oceanside Acquisitions, LLC., {(the “Receiver”) files this Amended Motion for an
Order Approving the Receiver’s Execution of All Future Sales Contracts for Additional
Condominium Units Owned by Relief Defendant, Oceanside Acquisitions, LLC, (the “Motion”)
and for authorization to close on all future sales without additional Court approval and states:

BACKGROUND

1. On December 11, 2007, this Court appointed Michael Goldberg as Receiver for

the Defendants and the Relief Defendants. Pursuant to this Court’s Authority, the Receiver is
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CASE NO.: 07-43672 CA 09

vested with the usual powers and duties of equity Receivers with respect to the property of the
Defendants and Relief Defendants. See Temporary Injunction and Agreed Order Appointing
Receiver (“Receivership Order”) previously filed with this Court, at § 13.

2. Oceanside Acquisitions, LLC (“Oceanside™} is an entity formed by Dana Berman
and Keith Novak. Oceanside purchased condominium units at Gulf Island Beach and Tennis
Club I (*“Gulf Island Beach and Tennis Club™) in Pasco County, Florida (the “Oceanside Units”).
In order to finance this purchase, Oceanside borrowed $1,655,000 from approximately 42
individual lenders (the “Lenders™) assembled through Receivership Defendant, Berman
Mortgage Corporation, which loans were serviced by Receivership Defendant, M.AM.C.
Incorporated. Oceanside defaulted on its loans, Oceanside and the Condominium Units owned
by Oceanside are Receivership Property.

3. This Court has previously granted the authority of the Receiver to sell two
Oceanside Units. (See [1] Order Granting the Receiver’s Motion to Sell the Property of
Oceanside Acquisitions, LLLC Free and Clear of Liens, Claims, and Encumbrances dated
September 1, 2009; and [2] Order Granting the Receiver’s Motion for an Order Approving the
Receiver’s Execution of the Sales Coniracts for the Sale of Two Condominium Units Owned by
Relief Defendant, Oceanside, dated July 30, 2010 and attached as Exhibits A and B
respectively). Alex Bistricer, the loan objector to the prior sale motion, sought to stay the sales
pending an appeal. This court denied the requested stay relief as did the appellate court. (The
Receiver attaches hereto as Exhibits C and D the previously filed motion and supplemental
motion regarding the sale of units at Oceanside, which are incorporated by reference).

4, In conjunction with the July 15, 2009 and July 2, 2010 evidentiary hearings, this
Court found that the Oceanside Units were in a state of disrepair requiring substantial
improvement, that substantial condominium assessments and taxes were due on the Units and

that Oceanside and the Receivership have limited assets and limited ability io pay condominium
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fees and taxes for the Units. Accordingly, the Receiver believes - and the Court has agreed
through its Orders approving same - that the sales of all remaining Oceanside Units are in the
best interest of the Receivership Estate and the Lenders.

5. The Receiver has attempted to market the Oceanside Units in the best interests of
the MAMC Lenders, which group the Receivership was designed to protect. The Receiver has
complied with the Court’s Order allowing the Receiver to sell the Oceanside units, including by
undertaking an evaluation of the units and obtaining pricing recommendations. After
considerable effort, the Receiver obtained three contracts from a prospective buyer - Sunwest
Investments, LL.C - for three units at Guif Isiand Beach and Tennis Club Condominium. The
contracts are subject to this Court’s approval and are the subject of the Receiver s Motion for an
Order Approving the Receiver’s Execution of Sales Coniracts for the Sale of Additional
Condominium Units Owned by Relief Defendant, Oceanside Acquisitions, LLC dated November
22, 2010 (the “November 22 Motion).

6. Despite the Court’s September 9, 2009 and July 30, 2010 Orders allowing the
Receiver to sell the Oceanside Units, counsel for Oceanside insists on having an evidentiary
hearing on the November 22 Motion, wherein, it can berexpected that counsel will use the same
witnesses, testimony and evidence to make the same arguments against allowing the Receiver to
enter into the sales contracts.

7. As there are approximately 15 unsold Oceanside Units remaining (including the
three units which are the subject of the November 22 Motion), it can be assumed that Oceanside
is going to seek an evidentiary hearing each time the Receiver secks Court approval of additional
sales contracts. Thus, the Receiver seeks to expand the scope of the November 22 Motion to

cover all remaining units so as to avoid the need of coming before the Court for each individual

future contract.
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AUTHORITY

8. The Court’s Order dated September 1, 2009 granted the Receiver the “exclusive
authority to negotiate the sale of the [Oceanside condominium] Units and execute purchase and
sale contracts for the Units with prospective purchasers subject to this Court’s approval of the
contract by motion and notice to all interested parties in the manner previously approved by the
Court. See Exhibit A at { 21.

9. The Receiver’s authority to enter into and close on contracts for the purchase and
sale of the Units is also bestowed by this Court’s Receivership Order authorizing the Receiver to
execute contracts, instruments, and other agreements on behalf of the Receivership Defendants
and the entities controlled by the Receivership Defendants. The Court’s Receivership Order

provides that:

[t]he Receiver is further authorized to... execute, deliver, file and record such
contracts, instruments, releases, indentures, certificates, and other agreements
and documents, and to take such action as he deems advisable or proper for the
marshalling, maintenance or preservation of the Receivership Assets. From and
after the date of the entry of this Order, the Receiver shall have the authority to
conduct the business operations of the Receivership Defendants and any entity it
controls].]

Receivership Order, at §17. (emphasis added).

10. The Committee of Lenders regarding the Oceanside project has approved the
proposed sale of all remaining Units.

11.  Pursuant to the notice procedures established by this Court, the Receiver will post
this Motion and Notice of Hearing on the Receivership website and notify the Lenders of the
posting via the e-mail distribution procedures established for the purposes of the Receivership.

12.  Upon the closing of all future transaction(s), the Receiver will utilize the net

proceeds of the sale of the units to pay all taxes, tax certificates and maintenance on the units
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being sold and all remaining funds shall be held in escrow in accordance with this Court’s orders
attached as Exhibits A and B.

WHEREFORE, the Receiver respectfully requests that this Court enter an Order (a)
finding that the notice and established procedures of posting to the Receivership website and e-
mail distribution to the Lenders constitute adequate notice of the instant motion and hearing
thereon; (b) approving the sale of all future Oceanside Units and the Receiver’s execution of
future sales contracts; (¢) authorizing the Receiver to perform all acts and execute all documents
necessary to effectuate the terms of future sales contracts and close on the sale of the Oceanside
Units pursuant to future sales contracts; and awarding such other and further relief this Court

deems just and proper.

Respectfully submitted,

BERGER SINGERMAN

Attorneys for Receiver Michael Goldberg
200 South Biscayne Boulevard
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Florida Bar No[ 959987
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MONICA F. ROSSBACH
Florida Bar No. 13641
mrossbach(@bergersingerman.com
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 16th day of December, 2010, a true and correct copy

of the foregoing was furnished via U.S. Mail to the parties on the attached Service List.

Respectfully submitted,

BERGER SINGERMAN
Attorneys for Receiver, Michael Goldberg
1000 Wachovia Financial Center

200 South Biscayne Boulevard

Miami, Florida 33131

Phone: (305) 755-9500/ Fax:

/

05) 714-4340

jgassenheimer{bergersingerman.com

MONICA E. ROSSBACH
Florida Bar No. 13641
mrosshach(@bergersingerman.com
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SERVICE LIST

Cristina Saenz

Assistant General Counsel

STATE OF FLORIDA

OFFICE OF FINANCIAL REGULATION

401 N.W. 2" Avenue, Suite N-708
Miami, FL. 33128

Alan M. Sandler, Esquire
SANDLER & SANDLER

117 Aragon Avenue

Coral Gables, FL. 33134

Charles W. Throckmorton, Esquire
Attorneys for Dana Berman
K0zyAK TROPIN THROCKMORTON, P.A.

2525 Ponce de Leon Boulevard, 9th Floor
Coral Gables, F1. 33134

Paul Huck, Esquire

Dean C. Colson, Esquire
COLSON HICKS EIDSON

255 Aragon Avenue, Second Floor
Coral Gables, FL. 33134

Jason S, Miller, Esquire

Counsel for Flagstar Bank

ADORNO & YOss, LLP

2525 Ponce de Leon Boulevard, Suite 400
Coral Gables, FI. 33134

Maurice Baumgarten, Esquire
ANANIA, BANDKLAYDER, BLACKWELL,
BAUMGARTEN, TORRICELLA & STEIN
Bank of America Tower — Suite 4300
100 SE 2™ Street

Miami, FL 33131

Mark A. Basurto, Esquire and Charles Evans
Glauster, Esquire, Attorneys for Gulf Island Beach
and Tennis Club Condominium Association, Inc.
BusH Ross, P.A,

Post Office Box 3913

Tampa, Florida 33601-3913

Charles L. Neustein, Esquire
CHARLES L. NEUSTEIN, P.A.

777 Arthur Godfrey Road, Second Floor
Miami Beach, FL 33140

William Dufoe, Esquire

Robert W. Lang, Esquire
HOLLAND & KNIGHT, LLP

100 North Tampa Street, Suite 4100
Tampa, FL. 33602

Deborah Poore Fitzgerald, Esquire
WALTON LANTAFF SCHROEDER
& CARSON, LLP
Corporate Center, Suite 2000
100 East Broward Boulevard
Fort Lauderdale, FL 33301

Peter Valori, Esquire

DAMIAN & VALORL, LLP

1000 Brickell Avenue, Suite 1020
Miami, FL. 33131

Christopher S. Linde, Esquire
BURR FORMAN

450 8. Orange Avenus

Suite 200

Orlando, Florida 32801

cc: The Honorable Jerald Bagley (via U.S. Mail)
Michael Goldberg, Esq., as Receiver (via e-mail)
The Investor(s)/Lender(s) Group (via e-mail)
Posted to the Berman Mortgage Website

32759521
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IN THE CIRCUIT COURT OF THE
ELEVENTH JUDICIAL CIRCUIT, IN
AND FOR MIAMI-DADE COUNTY,
FLORIDA

CASE NO.: 07-43672 CA. 09
STATE OF FLORIDA, OFFICE OF
FINANCIAL REGULATION,

Plaintiff,
vs.
BERMAN MORTGAGE CORPORATION,
a Florida corporation, MAMC.. "
INCORPORATED, a Florida corporation,
DANA.J. BERMAN, as Owner and Managing
Member,

Defendants,

and,

DB ATLANTA, LLC, a Florida limited Lability
company, etal,,

Relief Defendants,

ORDER GRANTING RECEIVER, MICHAEL 1. GOLDBERG’S MOTION TO SETT,

THE PROPERTY OF OCEANSIDE ACQUISITIONS, LL.C FREE AND CLEAR OF
LIENS, CLATMS, AND ENCUMBRANCES

THIS CAUSE came before the Court on Wednesday, Tuly 15, 2009 at 1:30 p.o. for an
evidentiary hearing upon the Motion of Michael 1. Goldberg, as State Court Appointed Receiver
over Relief Defendant, Oceanside Acquisitiogas, LLC (“Oceanside”) to sell the Property of
Oceanside Free and Clear of Liens, Claims, and Encumbrances, and the Court, having heard and
considered the evidence presented by the parties through witness testimony and hearing exhibits,

FINDS as follows:
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1. On December 11, 2007, this Court appointed Michael Goldberg as the Receiver
(the “Receiver”) over the Defendants and Relief Defondants in these Receivership proceedings.

2. One of the Relief Defendants, Oceanside, is an entity formed by Dana Berman
and Keith Novak, which entity purchased condominium umits at Gulf Island Resort in Pasco
County, Florida (the "Units®). Two of the Units were sold prior to the establishment of the
Receivership; a total of 17 units' remain unsold.

3. The Units were once owned by Gulf Island Resort, L.P. Guif Island Resort, L.P.
transferred the Units to Gulf of Mexico Enterprises, Inc. (“GME"). Later, Oceanside purchased
the Units from GME, the record title owner. To complete its purchase of the Units, Oceanside
borrowed $1,700,000 fiom approximately 42 individuals (the "Lenders") through loans serviced
by Defendant, M.A.M.C. Incorporated and secured as first and second position mortgages by the
Units.

4, Tn 2003, Gulf Island Resort, LP, and Alex Bistricer (* collectively, Bistricer™)
commenced a quiet title action in Pasco County Cirouit Court styled Alex Bistricer, as limited
partner of Gulf Island Resort, LP. and Gulf Island Resort, LP. v. Coastal Real Estate
Associaies, et al.,, Sixth Judicial Circuit Case No. 51-2003- CA- 942 ES (the “Quiet Title
Action™). On May 9, 2007, ihe trial Court in the Quiet Title Action quiéted title to the Units in
Oceanside. The May 9, 2007 Partial Final Judgment was presented to this Court and the Court
has taken judicial notice of same.

3. On June 13, 2008, this Court entered its Order Granting Receiver’s Motion to

Approve the Assignment of the Pasco County Matters to the Recelvership Court. The Pasco

! Rour of the sevantesen units were hansferred to Keith Novak by Chief Restructuring Officer, Alan Goldberg. The
Receiver contests the validity of the transfers and contends {hat he still holds equitable title to these units.

2
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County Coutt also entered its order granting the Receiver’s motion to transfer the cases to this
Court, Accordingly, the Quist Title Action is before this Court as Eleventh Judicial Circnit Case
No. 08-79169 CA (09).

8
6. - At the hearing on the Receiver’s instant motion, Bistricer, through counsel,

~argued that the time to appeal the Partial Final Judgment in the Quiet Title Action had not run

and thus, that this Court did not have the authotity to order the sale of the Units free and clear of
tiens. The Court finds, based on- the Partial Final Judgment Quieting Title and applicable case
law, that Oceanside holds legal title to the Units at issue in the Quiet Title Action and which are
the subject of the Receiver’s instant motion to sell the property free and clear of liens. The Court
has also considered the case law presented by the parties regarding the circumstances in which a
cou'.rt may prol-nerly order the sale of property fiee and clear of liens and finds that the Court is
authorized to order the sale of the Units based on the evidence presented and factval findings
contained herein for the reagons stated on the record.

7. Based on the testimony of the representative of the Bxecutive Committee of
Lenders in relation to the Qceanside project, Gail Corenblum, who has observed the condition of
the Units and has personal knowledge of same, the Court finds that the Units are in a state of
dis.repair requiring a substantial investment to repair, improve or otherwise rehabilitate the Unifs.
Approximately a year ago, Ma, Corenbluni observed that same of the Units had mold infiliration,
substantial ceiling demage, and pigeon droppings had accumulated on the balcomies, Mas.
Corenblum testified that most o:f the Units have been siripped of cabinetry, wiring, plumbing
fixtures, and other fixtures and that all Units were without electric power. Ms. Corenblum. also
testified that several of {he Units had been cited for fire code violations in relation to the

windows and that some Units are missing locls on the sliding glass doors.

3
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8. Based on the testimony of Ms. Coreﬁb]um regarding Ocsanside’s attempts to raise
money from the Lender group, the Court finds that the individual Lenders are unwilling or
unable to contribute monies to repair, improve, or otherwise rehabilitate the Units.

9. Based on testimony of B, Harold Gassenheimer, who is employed by the Recéiver
as Chief Operating Officer of M.A.M.C. Incorporated, regarding the assets and cash position of
Oceanside, the Court finds that the Receivership has limited assets and does have the funds fo
repair, improve, or otherwise rehabilitate thie Units.

10.  Based on Ms.l Corenblum and Mr. Gassenheimer’s testimony relating to the
Receiver's past efforts to market the Units for sale, the Court finds that pending litigation,
including the Quict Title Action, renders the Units wmmarletable due fo an inability of a
prospective purchaser to obtain title insurance.

11, Intervenor, Gulf Island Beach and Tennis Club Condominivm Association (the
“Association™) has moved to intervens in this Receivership case to seek payment of past due
condominium assessments on the Units from the Receivership, which assessments are estimated
by the Association at over $150,000.00and confirmed by the testimony of Ms. Corenblumn.

12, Based on Ms. Corenblum and Mr. Gassenheimer’s testimony, the Court finds that
ad valorem property taxes on the Units also remain unpaid for the years 2008, 2007, and 2008,
which taxes fota} approximately.$200,000.00.

13.  Based on the festimony of Mr. Gassenbeimer relating to the assets and cash
position of Oceanside, the Court finds that the Receivership has limited assets and does 1ot have
the ability to pay to condominium fees and taxes for the Units, which condition places the UI-litS

in peril of loss to all interested parties by reason of foreclosure,
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14,  The Couwrt finds that the circumstances render a sale of the Units necessary for the
adequate protection of the rights of the parties. Under these circumstances, a sale of the units
would preserve the real interests of the parties by transferring any claims and lens to the
proceeds of sale,

15.  The ultimate purpose of the Receivership is to provide a vehicle fo marshal and
preserve assels and maximize return to the lisnholders. Allowing the Units to be sold would

further the goals of the Receivership and all interested parties because monetizing the Units

would prevent waste of the property while the Court adjudicates the different parties’ right, title,

and interest to the proceeds. It will also allow the Receivership to avoid liability for expenses
associated with the Units such as the unpaid taxes and condominium association fees which
confinue to accrue and necessarily diminish the retum for the Receivership, the Lenders and
other interested parties. In this instance, the sale of the Units by the Receiver is expedient and
proper,

16.  This Court has the anthority to order that tifle conveyed to any prospeciive
purchasers be free and clear of any lens, claims, and encumbrances and that said claims, liens,
and encumbrances be transferred to the proceeds of the sale of the Units.

17: Florida law requires the Court to monifor the sales of the Units by the Receiver
carefilly and to disapprove of any proposed sale for less than the property should reasonably be
sxpected to sell.

Accordingly, it is ORDERED AND ADJUDGED that:

18.  The Receiver is hereby awthorized to market and sell the Units, including those

units currently titled in the name of Oceanside and the four units transferred by Oceanside to
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Keith Novak (which transfers the Receiver contests)-shounld the latter become re-fitled in the
name of Oceanside.

19.  The Receiver shall undertake an evaluation of the unifs, consult with and obtain
pricing recommendations from no less than thyse licensed real estate brokers, and price the units
in accordance with the average of the three estimates.

20.  The Receiver is hereby authorized to contract with a real estate broker for the.
marketing and sale of the Units, subject to this.Court’s approval of the contract by motion and
niofice to all interested parties in the manner previously approved by the Court.

21.  The Receiver shall have exclusive authority to negotiate the sale of Units and
execute purchase and sale contracts for the Units with prospective purchasers subject to this
Cowrt’s approvel of the contracts by motion and notice to all interested parties in the manner
previousty approved by the Court,

22.  Upon approval by the Couﬁ of the proposed sale of any unit(s), the prospective
purchaser(s) shall receive title to the subject unit(s) free and clear of any and all liens, claims,
and encumbrances including, but not limited fo, those Hens, claims, and enciumbrances, if any,
held by the parties in the Quiet Title Acﬁon, any actions to foreclose liens for condominium
asgessments including those of Intervencr, Gulf Island Beach and Tennis Club Condominium
Association, the mortgages held by M.AM.C. Lenders, and any actions by contract purchasers
of the Units, which actions were iransferred to the Receivership Court from Pasco County

Cirouit Court.” The prospective purchaser(s) of the wnit(s) shall receive clear title irrespective of

2 The Pasco County cases ordered iransfaried fo the Recefvership Court are: . Deborah R. Abajian v,

Oceanside Acguisitions, LLC, Sixth Judicial Cireuit Cage Na, 51-07-CA-2370-WS; b, Cwril Latona v. Oceanside
Acquisitions, LLC, Sixth Judieial Circuit Case No. 51-2007-CA3925-WS; c¢. James B. Paiterson and Eileen M.
Fatterson v. Oceanside Acquisitions, LLC, Sixth Judieial Cireuit Cage No. 51-2007-CA-3925-WS; d. Cunningham

6
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any filings in the public records, ncluding but not limited to, the filings of Gulf Jsland Resort,
L.P. or Bistricer.

23.  The Receiver shall deposit the net proceeds from the sale of the Units, afer
payment of outstanding condominium fees and taxes, into the Couwrt’s Registry until further
motion and order of this Couxt, which proceeds shall be subject to all liens, claims, and

encumbrances, if any, claimed by any and all imterested parties in the Units for future

adjndication by the Court.
DONE AND ORDERED in Chambers this day of August, 2009,
“omed Copy
L. 0] 2008
Wikaom, 55,

" THOMAS S. WILSON, IR ; fud
CIRCUIT COURGHIIGE

Copies furnished to:

Counsel of Record
Receivership Websile

2237173-1

and Blias v. Ocemiside Aequisitions, LLC, Sixth Judicial Circult Case No, 51—2007—CA—47-92-WS; and Tina Hiuton

v. Oceanside Aequisitions, LLC, $ixih Tudicial Circuit Case Mo, 51-2007-CA-4238.W3,
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IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT
IN AND FOR MIAMI -DADE COUNTY, FLORIDA.

STATE OF FLORIDA, OFFICE OF CASENQ.: 07-43672 CA 09
FINANCIAL REGULATION,

Plaimntiff,
V8.

BERMAN MORTGAGE CORPORATION,

a Florida corporation, M.AM.C.
INCORPORATED, a Florida corparation,
DANA. J. BERMAN, as Owner and Managing
Member,

Defendants,
and,

DB ATLANTA, LLC, a Florida limited liability
company, et al.,

Relief Defendants.
/

ORDER GRANTING THE RECEIVER’S MOTION FOR AN ORDER APPROVING
THE RECEYVER’S EXECUTION OF SALES CONTRACTS FOR THE SALE

OF TWO CONDOMINIUM UNITS OWNED BY RELIEF
DEFENDANT, OCEANSIDE ACQUISITIONS, LLC

THIS MATTER comes before the Court on the Motion of the Receiver for a Court
Order Approving the Receiver’s Execution of Sales Contracts for the Sale of Two Condominium
Units Owned by; Relief Defendant, Oceanside Acquisitions, LLC, pursnant tol this Court's Order
Granting Receiver, Michael 1. Goldberg’s Motion to Sell the Property of Oceanside Acquisitions,
LLC (the “Motion™), for an evidentiary hearing on Friday, Faly 2, 2010 at 8:30 am followed by a

hearing to issue ruhng on July 12, 2010 at 830 am, and the Cowrt having considered the
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pleadings filed with the Court, the documents received in evidence and the testimony of the

witnesses, it is:

ORDERED AND ADJUDGED as follows:

1 For the reasons stated in open Court on July 12, 2010, the Motion is GRANTED.
As a result of the Court denying the Motion of Alex Bistricer as limited partnér of Gulf Island
Resort LP for stay pending appeal of this Court’s Order of September 1, 2009, in case no, 08-
79619 CA (09),_this ruling is without prejudice for Gulf Island Resort, L.P. (“GIR™) o seek a

- stay of this Couirt’s Order granting the Motion from the Third District Court of Appeal.

2, GIR shall have the right to seek a stay of this Court’s Order granting the Motion
from the Thixd District Court of Appeal on or before Angust 6, 2010. 1f a timely motion for stay
is filed with the Third District Court of Appeal, the sale which is the subject of the Motion shall
be stayed pending a ruling from the Third District Court of Appeal, If the request for a stay is
denied by the Third District Court of Appeal, the sale which is the subject of the Motion may
proceed without further order of this Court.

DONE AND ORDERED in Chambers at Miami, Miami-Dade County, Florida,
on this day of July, 2010. . Conformed Copy

JUL 39 2008

larald Bagley

THE HONORABLE JER AGR RAGI-ENMdge
CIRCUIT COURT JUDGE

Copies fornjshed to:

Counsel of Record

Michael Goldberg, as Court Appointed Recaiver
Posted to Receivership Website

E-Mail Distribution to Lenders/Investors

29413911



IN THE CIRCUIT COURT OF THE
- BELEVENTH JUDICIAL CIRCUIT, IN
AND FOR DADE COUNTY, FLORIDA

STATE OF FL.ORIDA, QFFICE OF FINANCIAL
REGULATION,
CASENO.: 07-43672 CA 09

Plaintiff,
A

BERMAN MORTGAGE CORPORATION , a Florida
corporation, MLAM.C, INCORPORATED, a Florida
corporation, DANA J, BERMAN, as Owner and
Managing Member,

Defendant,
and,

DB ATLANTA, LLC, a Florida Limited Liability
Company, et al.

Relief Defendants,

/

RECEIVER'S MOTION TOR AN ORDER APPROVING THE RECEIVER'S
EXECUTION OF SALES CONTRACTS FOR THE SALY OF TWOQ CONDOMINIUM
UNITS OWNED BY RELIEF DEFENDANT, OCEANSIDE ACQUISITIONS, LLC

Michael I. Goldberg, as Court Appointed Receiver over Defendants Berman Mortgage

Corporation, M.AM.C, Incorporated, ef al,, and Relief Defendants DB Atlanta 11.C, et al,, files
this Motion for an Order Approving the Recetver’s Execution of Sales Conteacts for the Sale of
Two Condominium Units Owned by Relief Defendant, Oceanside Acquisitions, T.LC, and states:
i On December 11, 2007, this Court appointed Michael Goldberg as Receiver for
the Defendants and the Relief Defendants. Puesuant to this Court’s Authotity, the Receiver is
vested with the usual powers and duties of equity Receivers with respect to the property of the

Defendants and Relief Defendants. See Receivership Order, at § 13.

BERGER SINGERMAN [§  EXHIBIT B wiwr serrensssee

attorneys at law

2t} Fouth Biscayne Boalevard Suolte 1000 Miami ¢ 395.7656.9500 Facaimlle 306-714-4340
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2. Oceanside Acquisitions, LLC (*Oceanside”) is an ettity formed by Dana Berman
and the Keith Novak, Oceanside purchased condominium units at Gulf Island Beach and Tennis
Club I “Gulf Island Beach and Tennis Club™) in Pasco County, Flarida, In order to finance this
purchase, Oceanside borrowed $1,655,000 from approximately 42 individual lenders (the
“Lenders™) assembled through Receivership Defendant, Betman Mortgage Corporation, which
loans were serviced by Receivership Defendant, MLAM.C. Incorporated. Oceanside defaulted
on its loans. Oceanside and the Condominium Units owned by Oceanside are Receivership
Property.

3. After an evidentiary heating, this Court granted the Recelver’s Motion to Sell the
Property of Oceanside Free and Clear Liens, Claims, and Encumbrances, A copy of the Coutt’s
Beptember 1, 2009 Order Granting the Receiver's Motion to Sell the Property of Qceanside
Acquisitions, LLC Free and Clear of Liens, Claims, and Encumbrances is attached hereto as
Exhibit A,

4, The Court’s Order granted the Reseiver the “exclusive authority to negotiate the
sale of the [Oceanside condominium] Units and execute purchase and sale contracts for the Unitg
with prospective purchasers subject to this Court’s approval of the contract by motion and notice
to all interested pariies in the manner previously approved by the Court. See Exhibit A atq 21,

S. The Receiver’s authority to enier into and close on contracts for the purchase and
sale of the Uniis is also bestowed by this Court’s Receivership. Otrder authorizing the Receiver to
execute contracts, instruments, and other agreements on behalf of the Receivership Defendants

and the entities controlled by the Receivership Defendants. The Court’s Receivership Order
provides that:

ftThe Recetver is further authotized to... execute, deliver, file and record such
contracts, instruments, releases, indentures, certificates, and other agreements
and documents, and to take such action as he deems advisable or proper for the
marshalling, maintenance or preservation of the Receivership Assets, From and
after the date of the entry of this Order, the Receiver shall have the authority to

BERGER SINGERMAN daca ﬁz‘rton Fort Lauderdalc Mfumi Tollakassee

attorneys at law
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conduct the business operations of the Receivership Defendants and any entity it
controls[.]

Receivership Order, at 117, (emphasis added)

0. The Receiver has attempted to market the Oceanside Units in the best inferests of
the MAMC Lenders, which group the Receivership was designed to protect. The Receiver has
complied with the Court’s Order allowing the Receiver to sell the Oceanside units, including by
undertaking an evaluation of the units and obtaining pricing recommendations. After
considerable effott, the Receiver has obtained two contracts from prospective buyer, Sunwest
Investments, LLC for Units 601 and 706 at Guif Island Beach and Tennis Club Condominium,
which contracts are subject to this Court’s approval and are the subjects of the instant motion, A
copy of the “As Ts” Contract for Sale and Purchase for Unit 601 is attached hereto as Exhibit B
(“Sales Contract™). A copy of the sales contract for Unit 706, in substantially the same form and
terms as Exhibit B, will be filed with a Notice of Filing in anticipation of the heating on this
Motion (“collectively, “Sales Contracts™).

7. The Sales Contracts provide for the sale of two of the Oceanside Units (Units 601
and 706) for a cash purchase price of $120,000,00 each with cloging to occur on or about
April 30,2010

8. This Court found that the Oceanside Unifs were in a state of disrepair recquiring
substantial improvement, that substantial condominium assessments and taxes were due on the
Units and that Oceanside and the Receivership have limited assets and limited ability to pay
condominium fees and taxes for the Unifs. Accordingly, the Receiver believes that the sales of
the Units contemaplated in the Sales Contracts are in the best interests of the Receiverghip Fstate

and the Lenders.

9. The Commitiee of Lenders regarding the Qceanside project have approved the

proposed sale of the Units pursuant to the Sales Contracts.

BERGER. SINGERMAN daoca Itetont Fori Leuderdafe Mianmt
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10.  Pursuant to the notice procedures establisbed by this Court, the Receiver will post
this Motion including the Sales Contracts, and Notice of Hearing on the Receivership website

and notify the Lenders of the posting via the e-mail distiibution procedures established for the
purposes of the Receivership.

1l.  Upon the closing of the transaction, the Receiver shall deposit the net proceeds of

the sale of the Units in the Cowit’s Registry for distribution pursuant to fiurther motion and order
of the Cowit,

WHEREFORE, the Receiver respectfully requests that this Court enter an Order:
a. finding that the notice and established procedures of posting to the Receivership

website and e-mail distribution to the Lenders constitute adequate notice of the instant

motion and hearing thereon;

b. approving the sale of the two Oceanside Units pursnant to the Sales Contracts and

the Receiver’s execution of the Sales Contracts;

¢. authorizing the Receiver to perform all acts and execute all documenis necessary

to effectuate the terms of the Sales Contracts and close on the sale of the Units pursuent

to the Sales Contracts; and

d. awarding such other and further relief this Court deems just and proper,
Respectfully submitted,

BERGER SINGERMAN

Attorneys for Receiver, Michael Goldberg

200 South Biscayne Boulevard, Suite 1000
Miami, F1. 33131

Telephone: (305) 755-9500

Hacsimile: (305) 714-4340

E-Mail: jgassenheimer(@bergersingetman. com

By: J\\\m&{ -

JAMES D. GASSENHEIMER
Florida Bar No, 359987
ARIADNA HERNANDREZ

- Florida Bar No. 020953
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Fart Laudaerdaole Misgml Tallohassen
atinrneys at law

200 South Biscayne Roulevard Sulle {000 wlami, Florida 33131-6308 Telephone 305-765-9500 Facsimlle 205-714.4540
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CERTIFICATE OF SERVICE

WE HEREBY CERTIFY that a true and correct copy of the foregoing has been
fumished by U.S. Mail on this 11" dav of March, 2010, to the attached Service List,

By M{‘
ARIADNA HERNANDEZ,
Florida Bar Ne. 020953

E-Mail: shernandezbergersingermarn.com
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altorneys at law
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g Lawrence Meyer Roth IR
Mary Joe Meyer 8D IRA
Mary Joe Meyer Roth IRA
SANDLER & SANDLER
117 Aragon Avenue
Coral Gables, FL 33134
Charles W, Throckmorton, Esquire Paul Huck, Esquire
Attorneys for Dana Berman Dean C. Colson, Esquire
KozvyAX TROPIN THROCEMORTON, P.A. CoLsoN Hicks EiDson

2525 Ponce de Leon Boulevard, 9th Floor
Coral Gables, FL. 33134

Jason S. Miller, Ezquire

Counsel for Flagstar Bank

ADORNO & YOss, LLP

2525 Ponce de Leon Boulsvard, Suite 400
Coral Gables, FL, 33134

Mark A. Bagnrto, Esquire and Charles

Evans Glausier, Esquire, Aforneys for Gulf -

Island Beach and Tennils Club Condominium
Assoctation, Inc.

Busr Ross, P.A.

Post Office Box 3913
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Willianm Dufee, Esquire
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Peter Yalori, Esquire

DAMIAN & VALORL, LLP

1000 Brickell Avenue, Suite 1020
Miami, FL 33131

c¢:  The Honorable Jeraid Bagley (via U.S. Muil)
Michael Goldberg, Esq., as Receiver (via e-mail)
The Investor(s)/Lender(s) Group (via e-mat)
Posted to the Berman Motigage Website
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pARC
IN THE CIRCUIT COURT OF THE
ELEVENTH JUDICIAL CIRCUIT, IN
AND FOR MIAMI-DADE COUNTY,
FLORIDA
CASE NO.: 07-43672 CA Q9
STATE OF RLORIDA, OFFICE OF
FINANCIAL REGULATION,
Plaintiff,

va.

BERMAN MORTGAGHE CORPORATION,
a Florida corporation, M.AMC.

INCORPORATED, a Florida corporation,
DANA J. BERMAN, a¢ Owner and Managing
Megmber,

=
- -
<6
Defendants, e B OE
LB
and, ',__ [-aa‘
DB ATLANTA, LLC, a Flodda limitad Hability
company, etal,

Relief Defendants.

I

ORDER GRANTING RECETVER, MICHARL L GOLDRERG'S MOTION TO SELL
THE PROPERTY GF QCEANSIDG AC NG, LIC FRER AND CLEAR OF
LIENS, CLAIMS, AND ENCUMBRANCES

THIS CAUSE came before the Court on Wednesday, Tuly 15, 2009 at 1:30 pa for an
evidentiary hearing upan the Motion of Michael 1. Goldberg, as State Court Appointed Receiver
over Reliel Defendant, Oceanside Acquisitions, LLC (“Oceanside™ i sell the Property of

Oceanside Free and Clear of Liens, €laims, and Encumbrances, and the Court, having heard and

considered the evidence presented by the parties through witness bestimony and hearing exhibits,
FINDS as follows:

ExHiBiT “A”»

Bk 27007 Pg 1968 CFN 20080653869 08/10/2009 00:03:41 Pg 1 of 7 Mia-Dade Cly, FL




CASENO.: 0743672 CA 09
!

L On Detember 11, 2007, this Court appointed Michae! Goldberg as the Recetver

{the “Receiver”) over the Defondants and Relisf Defondants in these Receivership procaedings,

2. One of the Rellef Defendants, Oceanside, I8 an entity formed by Dana Berman
and Ksith Novak, which entity puechesed condominfum units at Guif Jsfand Resort in Pasco
County, Flosida (the "Units"). Two of the Units were sold prior to the cstsblishment of the

Receivership; a total of 17 units' renain unsold,

3, The Units ware once awned by Gulf Island Regort, L.P, Guif Tsland Resart, L.P.

transferred the Units to Gulf of Mexico Baterprises, Ine. (“GME"™), Later, Oceanside purchased
the Units from OME, the record title owner, To complets its purchase of the Units, Oceanside
borrowed $1,700,000 from approximetely 42 individuals (the "Lenders") through loans serviced
by Defendant, M.AM.C, Incorporated and seeured as first and second position mortgages hy the
Units,

4, In 2003, Guif Island Resort, L.P. and Alex Bisiricer (* collectively, Bistricer™)

commenced a quiet title action in Pasco County Cireuit Cowt atyled Alae Bistricer, ay lmfted
portser of Gulf Ieland Resort, L.P, and Gulf Island Resort, I.P. v. Coastal Rea! Fsiate
dssociates, ef al., Sixth Judicinl Cireuit Case No, §1-2003- CA- 942 ES (the “Quiet Titte
Action™). On May 9, 2007, the trial Court in the Quict Title Action quisted title to the Upits in

Oceanside. The May 9, 2007 Paxtial Fina) Judgment was presented to this Court and the Court
sy tabeen jodiciad notiee of same.

5, On June 13, 2008, this Court entered its Order Gramiing Receiver's Motion to

Approve the Assignment of the Pasco County Matters to the Receivership Court, The Pasco

! Bour of the seventnen urits were fransfired to Kelth Movak by Chiaf Restrittaring Officer, Alan Goldberg, The
Raceiver camests the valldlty of the franafers and gontends that he sl koldy gquitabie Gtle to these unity.

2
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County Court also entered its order grauting the Receiver’s motion to transfer the cases 1o this

Court. Accordingly, the Quiet Title Action is before this Court as Hleventh Judiclal Cireyit Case
No. 08-79169 CA (09),

f. At the hearing on the Receiver's instant motion, Bistricer, through counssl,

argued that the timie to appeal the Partial Final Tudgment tn the Quist Title Astion had not run
and thus, that this Court did not have the suthority to otder the sals of the Units Few and clear of
tiens, The Court finds, based on the Partisl Finat Judgment Quieting Title and applicable case
law, that Oceanside holda legal title to the Units at issue in the Quiet Title Actinn.amd which are
the subject of the Receiver's insfant motion 1o sel} the property free and elear of liens, The Court
has also considered the case [aw presented by the parifes regarding the circumstinces in whick a
court may properly onder the sale of propety free and clear of lens and finds that the Court is

anthorized fo order the sale of the Units based an the svidence presented and factual fndings

contained herein for the rensons stated on the record.

7 Based on the testimony of the representutive of the Exesutive Comumittes of

Lenders in relation tn the Oceanside project, Gail Corenblum, who has observed the condition of
the Units :mnd bas personal knowledge of same, the Court finds that fhe Units are in a state of
disrepair requiring a subatantial investroent to repair, improve or otherwise rehabilitats the Units,
Approximately a year ago, Ms. Corenblum abscrved that some of the Units hed mold infitiration,
substutial ceilmg damage, and pigeon droppings had accumulated on the baleonies, Ms.
Corenblum testified that most of the Units have been stripped of eabinetry, wiring, plumbing
fixtures, and other fixtures and that afl Units wers without elecirio power. Ms. Corenblura also

testified that several of the Uuite had been cited for fire code viclations in relation to the

windows and that some Units are missing locks on the gliding gloss dogrs,

3
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8. Based on the testimony of Ms. Corenblum regarding Qceanside’s stiempts fo raise

money from the Lender group, the Court findg that the individual Lendesy ara unwilling or

unable to eontributs tmonies to repair, improve, or otherwise relmbilitate the Units.

9, Baged on testimony of E, Harold Gassenheirmer, who is emplayed by the Raceiver

as Chief Operating Offlcer of M.AM.C. Incorporated, regarding the assets md ¢ash position of
Qcemside, the Court finds that the Receivership has {imited assets and does have the funds to
repair, improve, or otherwise rehabilitate the 1nits,

10, Based on Ms. Corenblum and My, Gassenbeimer's testimony relating to the

Receiver's past efforts o market the Unity for sale, the Court finde that pending litigation,
including the Quist Title Action, tenders the Units mnmacketable due (o an inability of a
prospective purchaser fa obiain title insurance.

1. atervenor, Gulf Island Beach and Tennie Club Condomininm Association (the
“Assaciation”) has moved fo infervene In this Recofvership ease to seek payment of past due
condornininm assessments on the Units fom the Recefvership, which assessmenis are estimated
by the Asspeiation af over 51:50,000,00 and confirmed hy the testitacmy of Ms. Coreriblurs.

12,

Based on Ms. Corenblom and ¥y, Gosenheimer's testimony, flis Court finds that

ad valorem propesty taxes oa the Units also remain tnpaid for the yeacs 2006, 2007, and 2008,
which taxes total approximately §260,000.00,

13, Dased on the testimony of Mr. Gessenhieimer relating fo the assets and cash
position of Oceanside, the Court finds that the Receivership has Kmited nasets and does not have

the ability to pay to condominium fets and taxes For the Units, wirich condition places the Units

In perit of lous to all interested parties by reason of foreclosise.
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14.  The Court finds that the clroumstances render 4 sale of the Units necessary for the

adequate protection of the rights of tie pasties. Under these circumetances, & sale of the nits

would preserve the real interests of the pmties by traneferting any claims and Hens to the

procesds of sale,

15, The ultimate purpose of the Recsivership is to provide a vehicle to marshal and

preserve assets avd maximize refum to the Henholders. Altowing the Units to be sold would
farther the goals of the Receivership and all interesied parties beeause monetizing the Units
wantld prevent waste of the property while the Covrt adjudicates the different parties® right, title,
amd interest fo the proceeds. B will also allow fhe Ressivership lo avoid Hability for expenses
associated with the Units such as the wapaid taxes and condominiym aszociation faes which
continye to acerue and necessarily diminish the retom for the Receivership, the Lenders and

other interested parlies. In this jpstance, the sale of the Unita by the Receiver {s axpedient and

proper.

16, This Court has the anthority to order that tifle conveyed to any prospective

purchasers be free and clear of any Hens, claims, and encumbrances and that said claims, liens,

and encumbranees be tranaforred to the proceeds of fhe sale of the Uhnits,

17, Florida law reqoives the Court to monitar the sales of the Units by the Receiver

carefully and to disapprove of any proposed sale for less than the property should reagonably be

expected to sell,

Agcordingly, it s ORDERED AND ADIUDGED that:

18.  The Recsiver i hareby nutharlzed to miarket and sell the Uils, ncluding thoss

units currently titled in the name of Qceanside and the four units transferred by Qeesnside to
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1}
Kaeith Novak (which transfers ths Receiver contests) should the Jatter become we-titled in the
name of Oceanside.

18, The Receiver shall undertake an evaluation of the units, consult with and obtain

pricing recommendations from no less (ian three loensed real catate brokeis. and price the unity
in accordance with the average of the three esfimates,

20.  The Receiver is hereby authorized to voniraet with a real esfate hroker for the

marketing and sale of the Units, subject to this Comt's approval of ths contract by mation and

notic to all inferested parties in the manner previously approved by the Court,

21, The Receiver shall have exclugive authority to negotiate the sale of Units and

exeonta purchase and sale contraets for the Units with prospective pivchasers subject to this

Court's approval of the contracts by motion and etics to all interested parties in the matmer

previousty approvad by the Court,

22 Upon approval by the Court of the proposed sale of any unit(s), the prospctive

purchases(s) shall recsive title to the subject wnit(s) fres and clear of any and all lens, olaims,
snd encumsbrances {ncluding, but not limited to, those liens, claivs, and snoumbrances, if any,
held by the parties in the Quict Title Action, any actions fo forecloss fiens for sandominium
assessments Including those of Intervenor, Gulf Island Beach and Tennis Club Condomininm
Assoeiation, the rﬁeﬁgages held by M.AM.C, Lenders, and any actions by contract purchasers
of the Units, which actions wers transforred to the Receivership Conrt from Pasco County

Cireuit Court? The prospective purchaser(s) of the wnif(s) shall reeeive clear ttle ircespestive of

2 The Pasco County eases ordered bussferted to the Retsivership Court are: a. Dabornhi R, dbaftwr v

Ocemiside Aequivittons, LLC, Siath Yodiciyl Circvit Case Mo, 51-07-CA-2270-WS; b. Qu#f Latona v, Ovsanside

Acquisitions, LLC, Sixth, Judiclal Cirenit Case No, 51-2007-CAJ925-WS; ¢ Jemes R. Pasterson and Eilven M.

Patierson v. Dceanside Acguisitions, LLC, Rixth Judfelal Clroult Cage Mo, 5 1-2007-CA-3925-WS; d. Cuaninghun
6
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any filinga in the publie records, lncluding but not Hmited to, the Hlings of CGulf Island Reaott,
L.P, or Biatricer,

23, The Receiver shall depoait the net praceeds from the sale of the Units, after

payment of outstanding condominiurm fees and taxes, Into the Court's Registry until further
motion md opder of fids Court, which procesds shall be subject to all lens, olaims, and

cncambrancey, If any, olaimed by sty and ell inferestsd parties in the Units for Riture
adjudication by the Court,

i ¥
DONB AND ORDERED in Chambers this_/ ~fiay afA%noa.

sl

THOMAS 8. WILSORN, IR,
CIRCUTT COURT JUDGE

Coples furnished fo:

Counge! of Record
Reenivership Webaite

T23TT73-1

and fling v. Ocennstda Aoquisitions, LLC, Sixth Judical Cleowit Cree Ma. $1-2007.CATO2S: and Thia Hinto
v Ocequyitle Acquisiions, LLC, Sixth fudiaia] Clrentt Case Mo, 51-2007-CA-4238-WS.

7

STATE OF FLORIDA COUNTY QOF B.k'{}llim
FHEREBY CERIIFY lhst the foreqeiny ts u il rowrees copy o
atkghinal on Hle In 1 alflce, o J020 [
HARVEY RUVIN, CLERK/ 9t

Deputy Cterk___LE781 27
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shailinelud fim-cost gfpauning or mmowidn damaged trees) doss 06t exestd 1.5% of e PurchasiePrios, cost of rpuioraiion shall be.ap otkgationof Saler apd
Tlngwig shall procend purbyinito Ing Wrme of This Coritract, entl <. wslqralian s not.comoleted as of Tlosrng, reufarstion ousts will be-atorowad ot Clazing. It
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by relapsing Buysrand Sallarfor il furthar Gb¥galions: untid: 119 Gantrant. Stlers sie-dbligaton with apact to Ined camepey-caskaly or siherniu-
ral ooguménee shol He-the gast of prontsg-of rembvek
P. CLOSHG PROGEDURE: Tha deatl ehall by recerdrtd upon clearanen-al lundi, - the Wl agent wstren acers mellery gursus o Saonon-Rl7 784t.
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A 187 BTANDARDE FOR REAL BESTATE TRANSACTIONS ([CONTINUED)
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Addendum to Contract '
FLORIDA ASSOGIANON OF REAITORS™ i

3l
?

belwEeN
Pgnnnmide Agmuiyirions, LLd ] ‘,(Ssﬂer'}

Addendum No. 3 to the Cantract dared Fuhonary L lith 2019

and i Funwesk Iavoaimepss 1L

{Buyer)
copeaming the prapeny describud as:

8915 fonx Rogeh Drive, Unit 401 Huaon ¥L_ 3847.1908

(the "Caonteaat’). Buyer and Sellar moke the Kilowing terms and conditions part of the Cantract:

The Froperty is pwned by Ocsanside Apguisitioms, LA, & oodgsny that f5 i6 Reaaiverahip,
Hichasl Goldharg is the Court Appednted Revelver, The Propursy da subisch o a gulet titla
action styled Alex Biztriney, af limited paxhasr of Gul§ Ialand Regoent, T.P. and Gulf Island
Regnzk, L.®, ¥, Coastal Real Eptale Adgodlabas, of al., SdxEh Judiefal diwsulls Cese No. 5l
30603~CR-34286, Fhe csizw war mubdaguently movad by the Eleventh Judicial dipcuit for Hiami-
Dade County Qapn No. D8-73169-CR-(9. The Cpurs snteced & Judgmenh ipdekiny bidle to the
Fropagey bo Ogsaneide Adguipinidng, LLE, the Sellew. The Omurt uise granted Resefver ¥ichaal
Goldbsras motion G0 arll $ha Bioperty frvem aund [lear BE Idens, Claims, and Egoumbrandbs Casm
No, 07-43673-CR=0%. Alpx Bivtudeer hea fiked a 1ds pendens gtating his inbention Lo appwal
thosg nxdeps aad jwdyments. Copsemiaatly, the awaldehilicy of titie iowuramds on bhe
Propecty is not cartdln, end Aler Disrviadie soblong submamnahk to & sale are udkaown =s is -
¢the sehcune R tha sppenle, The Radelver seoomumetids that Buyer or his coubsl sovlew bhe

pleadings in thoss oweed wnd walke an indepsidont svaluation of the iwsues =nd poseatigl
vukiome Q£ bay appanl,

S

fgller hpp not ixhabited the Propspéy and makaw no clalme or werranties regecding tha
condivion of the property. The Pruperty has bash uninhabited for several years and may bava
imauag with meld and sapine) d=oppings. The alactridsl, plusbing, henting axd siw
sonditioning synbeis Bavea abb beesn oparated rocently, Hnd HBeller makep ne wargantiss or
elaing regaxdiag sigh sysiemd. The Property may have Eire wated windowa with cxsoka, Suchk
windowg must hs roplaged or repalred a% Buyory auponss, Sellgr and Coastal Nesl Bpkats
Aopgelaben, fno. recotmend that Buper ewploy liowased Iingpeckozi ve fospuck She Proparty.

gulf Faland Copdeminium duwusre Asgogiation P11 (ze¢praseaving bulldisgs 2 sod 1) hay mads -
claing ragarding the avilivy of owpers Ln Gulf Imland Awecciavion T to own boat siips even

though aavezal, twosra i bullding L premently own beat siips snd the davelspars sold bogt
tglipa to condominiuvm ownars in bullding 1.

Buys® sgraad to hold Coastal Real Batete hpaegiabea, Ino., Lbe agents =od euploveer, snt
Oonsnmide heguislitioas, WO, dike sgeats and employess and Michedl Goldbarg and his esynaoad
haxmlnsy €rom auy claisg mada dus to tha eonditlon of the Fxopawny, fxom any oladms mada by
Alex Bisewieer op Gulf Zpland Resowe, L.%., frxom any clsine madé by Asgooiation II, and
othdiwing fzpw pny sad Y1l olaims nhde with reppagk of the Property sud agrass that Buper is
baking the Pwopsrty =9 iz whers sl and éuliject %o the ddaclosuser wade harain,

Tha Comtract for Sele aod 1ts hddendd axas subleut we cpuxt p g
Toury, and tha Serma of fay couzt Epprevial avse duscxpoxated hawdin by mefursngw.

Date: -~/ 4!:! Q Blaywe. *"""7 v . _—
Date: , Buyar: / _

Data: _, Selfar,

-
-
o
-3
P
&
£
z
(V]
b=
Loy
=
el

Dawe: _ Seller:

This ey tha anvire el st intuslry and Ja-nod Intondecd (o (dentily the eser aee@eninon, Reasen is s regittaced collkedve.mambaiivp
mam%ﬁﬁamwgﬁw extatis loersee who mhgmwhﬂsﬂfm Matiunat Aﬂ%laﬁm ﬂlf&i oS ard whu-'subscntggw itty Srdg of Fihias,

Tig copynghtive.of d Urasd SeatesH 7 U, Codk) fosind we ureitionzed rpratineians af blank fams by any spans nourag lnesimie o computirized foms.

3p- . Wi D194 Florldn Aszoeiilion of REAcioms® A1 Rhes Reysrva! ;@e
%‘%ﬁ :?q:gimm Llwmwn?gm ‘ﬁfL.“a Towld - Sanewel Hasl nnwt:«]' s Arannett yndesk 2o, I%%%
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Addendurn No. 2 to the Contract datad Dotveen

Govangdde Avquigitions LG {Sallsr)

ond (Buyor}

concarning the propeity dascribed.as:

4035  dea Rangh Hr., Doib

———s

Nudgan 7Y 44447

{the “Contract’}. Buyer ang Selfor make the followdry terms and-condltions part of the Contract:

Buyayr shall deposit $1,000,00 as s refundable ecarnest monay deposit upon
asubmitting the offer. Buyasr shall dsposit an additienal rafundable
depusit amount agual to L0% of the purchage price lesa the §1,000.00
Previouwsly deposited within 3 days of reeeipt in writing that ths
£60llowing condlilons have buwen wmee:

1. +Faller, Rageiver, and the Neceivership dourt have approved and
agreed Lo thig Contrsst, sad

2. Buyer has obtainad & title commibment frem X reputabls,
nationally recognized title imgurance company.

Upon cceurrence of ikemst L and ¥ sbova, the ontszsat shall baobme
binding, and the above roferenced daposits shall basome nen-refundable.
Buyar aud Peller agree b cldse thia twansscbion within 14 days of the
gooureenca of dtens 1 and 2 abova.

If vhe above epuditions uvan not be resolved within 120 days of the date
of this Contzact, this Contract shall be null snd veld, and any and all
depovits mads under thila Contrast shall be returned tp Buyer. Not
withstanding any of the zbove sonditions, the Contxaot and olosing data
may be extended with written approvel wigned by both Buyer and Sallezy
howevar, savh estsasion shall akpive after thicty {30} days unless
anekhez time period i1s gpeaifisd in the extenslion agrecument.

. [
ot (2’7#, 0 Buyer; L B AWM
Data: Buyer _.__ {/ /
Date: Hallar: ——
Pare; Seller:

This. fiomi {3 avallable-for wge By lre unther rgal astige ndiny and.fa nob inlonded tn Eaally te wper as 3 Besuon, Realoa fs 3 myised cofstliverrmbenhip
mmk[;i‘g l::g;?ﬁamﬁ oy h} mal peuile NoofsRgs wm-.ai"g member ofthe Natonal ‘Rssgmrat!qn of Rearere-anygd wihia subiseihs.m s Cods 8f Ethies,

i capyrighy v of thesUnzed Sees (17 WS Coehlortic the ontttiinlcad aproduciion of blant Jociis by-gny gy fneding ieesinde or compomnized o,

ACSP.20  us, 8604 7994 Finrn ARgouistion of REATQRS™ A1 Rigns Resarvag e 11
iﬁz %:Esmumts neemﬂg%u I\':l.auaiig Trapwluk - uganuts.l Reak Brkate] wwir gsanasotipndudi.aon. !g%‘gg@;f 4
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Oceanside offer A Page 1 of |

Ariadna Hernandez

From: Gail and Stuart Corenbium [gailstu@belisouth.net]
Sent:  Wednesday, March 10, 2010 5;15 PM

To: Ariadna Herhandez; 'Hal Gassanhelmer’
Subject: Ocsanside offer
Ari,

[f you can write the motion as one sales contract — same buyer, price $120,000 per unit - unit
601 and unit 706.

Thanks very much,

Gail

&ail Corenblum

(305) 891-1066 Home

(305) 7991956 Cell

3/1172010



IN THE CIRCUIT COURT OF THE ELEVENTR JUDICIAL CIRCUIT
IN AND FOR MIAMI - DADE COUNTY, FLORIDA

STATE OF FLORIDA, OFFICE OF
FINANCIAL REGULATION, GENERAT JURISDICTION DIVISION
CASE NO.: 07-43672 CA 09

Plaintiff,
vs.

BERMAN MORTGAGE CORPORATION,

a Florida corporation, M.A.M.C.
INCORPORATED, a Florida corporation,
DANA J. BERMAN, as Owner and Managing

Member,

Defendanis,

and

DB ATLANTA, LLC, a Florida Limited Liability
Company, et al.,

Relief Defendants,
/

SUPPLEMENTATL MEMORANDUM IN SUFPORT OF RECEIVER MICHARL, T,
GOLDBERG’S MOTION TO SELL THE PROPERTY OF QCEANSIDE
ACOQUISTTIONS LLC FREE AND CLEAR OF LIENS,

CLAIMS AND ENCUMBRANCES

Michael L. Goldberg, as Court Appointed Receiver over Defendanis Berman Mortgage
Corporation, M.AM.C. Incorporated, st al., and Relief Defendants DB Atfanta LL.C, et al,, by
and throngh its undersigned counsel, hereby files this Supplemental Memorandum which sets
forth the applicable case-law and statute in support of this Court’s jurisdiction and authority to

we deliver creative snd sficctive busliess soluthns and caunsel

BERGER SINGERMAN

gilorneys at law

Mxle Mismi Tallahassec



Case No, 7-43672 CA 09

enforce the Order Granting Receiver Michael I Goldberg’s Motion to Sell the Property of

Oceanside Acquisitions LL.C Free and Clear of Liens, Claims and Encumbrances (the “Order”)

despite the pendency of an appeal.

ANATYSIS OF THE LAW

This Court has jurisdiction to enforce'the Order during the pendency of an appeal
regarding the Order because there has been no motion to stay filed and no bond that has been

posted. AsFla. R. App. P. 8.310, in pertinent part, states:

{a) Application. Except as provided by general law and in subdivision (b)
of this rule, a party seeling to stay a final or non-final order pending
review shall file a motion in the lower tribunal, which shall have
continuing jurisdiction, in its diseretion, to grant, modify, or deny such
relief. A stay pending review may be conditioned on the posting of a good
and sufficient bond, other conditions, or both.

(b) Exceptions. (1) Money Judgments. 1f the order is a judgment solely for
the payment of money,” a party may obtain an automatic stay of execution
ponding review, without the necessity of a motion or order, by posting a
good and sufficient bond equal fo the principal amount of the judgment
plus iwice the stafutory rale of interest on judgments on the total amount
on which the party has an obligation to pay insrest.

(emphasis supplied). Thus, by the terms of Fla. R. App. P. 9.310(a), a lower court has discretion
to set the conditions under which an. order may, or may not, be stayed pending appeliate review.

See Cerrito v. Kovitch, 406 80,24 125 (Fla. 4th DCA 1981); Mariner Health Care of Nashville,

1 The Order i3 not “solely” for the payment of money, For example, a judgment for

recovery of money otherwise secured, as by a mortgage on real ptoperty, calls into play the
geperal mle set oul in Fla. R, App. P. 9.310 (a) rather than the exception contained in (&) for
money judgments. See Cerrito v. Kovitch, 406 So, 2d 125, 126 (Fla. 4% DCA, 1981) (finding
that a final judgment in foreclosure is not an order “solely for the payment of money™).

we dellver creative and effective business seluwtions pad counse|

BERGER SINGERMAN Boca Katan Fort Launderdata Miami Taillahadsce

gligrnays at law



Casge No. (7-43672 CA 09

Inc. v. Baker, 739 So. 2d 608, 609 (Fla. 1® DCA 1999). The rationale for this broad discretion is
that based on its knowledge of the facis and circumnstances regarding 4 judgment or order, the
trial court is in the superior position to determitie whether a bond or other conditions should be
required before a judgment or order is stayed and, if so, the amount of the bond or the nature of
the conditions. See MSQ Properties v. Flovida Dept. of Health & Rehabilitative Services, 626
So,2d 292, 293 (Fla. 1 DCA 1993),

A parly seeking to stay enforcement of a non-mouetary order must file a motion for stay
in the lower tribunal. See Fla. R. App. P. 9.310(a); FMS Mgmt. Sys., Inc, v. IDS Mortg. Corp.,
402 So. 2d 474, 475 (Fla.4" DCA 1981). The filing of a notice of appeal alone does not divest
the trial court of jurisdiction to enforce a final order, See Parsons v. Whitaker Plumbing of Boca
Raton, 730 So. 2d 839 (Fla, 4™ DCA 1999) (explaining “the well settled principle that absent 2
stay or bond, the filing of a notice of appeal does not divest the trial court of jurisdiction to
enforee a final ordet™), |

Therefore, in the absence of a stay pending appeal, this Coutt retains the power to enforce
the Order that has been appealed. See e.g Mann-Stack v. Homeside Lending, Inc., 982 So. 24
72, 74 (Fla. 2d DCA 2008) (finding that because appellant had posted no bond and there was no
stay pending appeal at the time the order of disbursement was entered, the trial court was within
its authority to enter appropriate orders enforcing the previous judgment despite the fact that the
foreclosure judgment was on appeal); FMS Mgmt. Sys., Inc, 402 So, 2¢ at 475 (holding that, in
the absence of a bond or stay, the lower tribunal may proceed in the canse, even as to the subject
matter of the appeal). In fact, abgent a motion 1o stay a non-monetary judgment, this Cowt lacks
any authority to institute a stay or even to require the posting of 2 bond. See Starkey v. Linn, 7127

So. 2d 386, 388 (Bla. 5" DCA. 1999) (court had jurisdiction fo enforce the ordet being appealed,
3
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absent a motion to stay or the posting of a bond, buf the trial court did not have the authority to
order party appealing the order to post the bond as a condition of the court not enforeing its final
judgment because that party never sought to stay the order).

Bven if a motion to stay was, or will be, filed pending the appeal, this Court nonetheless
has broad discretion to deny such a motion to stay. See Fla. R.App. P. 9.310(a); Open MRI of
Okeechobee, LLC v. Aldana, 969 So. 2d 589, 590 (Fla. 4™ DCA 2007); Eicoff v. Denson, 896
So. 2d 795, 799 (Fla. 5® DCA 2005) (finding that trial court did not abuse its discretion in
denying motion for stay pending appeal becanse trial court has broad discretion to grant or deny
a motion to stay); Cerrito, 406 So. 2d at 126 (“The trial court is ...given considerable latitude in
controlling the circomstances under which the proceedings may be stayed pending review™),
Purthermore, this Cnurt’s enforcement of the Order during the pendency of an appeal is
apprepriate becanse such. enforcement would not moot issues of the appeal. See Rafel Indus.
Group Ltd. v. Gough, 556 So. 2d 1174, 1175 (Fla. 4" DCA 1990) (éppsllant‘s rights are not
abolished merely because the underlying property on which an appeal is based has been
disbursed befors the reviewing court renders its judgment regarding entitlement to the res),

CONCLUSION

For all of the foregoing reasons, this Court has the jurisdiction and authority to enforce
the Order during the pendency of an appeal. No motion to stay has been filed. Additionally, this

Court has broad discretion to deny any request for a stay or, alternatively, fo fashion conditions

upon which any stay, if requested, may be granted,

we drilver creplive and ¢ fective hisiaess solutions and couns:l

BERGER SINGERMAN Boca Raloa Forl Lawderdale wiam! Tallzhasses

atiporaneys at law



Cass No, 07-43672 CA 09

CERTIFICATE OF SERVICE

WE HEREBY CERTIFY that a true and correct copy of the foregoing has been

furmished by 1.8, Mail on this 19™ day of March, 2010, to the attached service list.

wee deliver crcatve aml effecthas huswess snkellons and coungel

BERGER SINGERMAN

altorneys at law

Respectfully submitted,

BERGER SINGERMAN

Attorneys for Receiver, Michael Goldberg
1000 Wachovia Financial Center

200 Sounth Biscayne Baulevard

Miamd, Florida 33131

Phone: (305) 755-9500 / Fax; (305) 714-4340

\ . Py Do
By:
IAMES%ASSENHEHVER
Florida Bar No. 959987
L-Mail: jgassenheimer@bergersinperman.cotm

ARIADNA HERNANDEZ
Florida Bar No. 020953

E-Mail: ahernandez@bergersmgennan,com

Beca Raton For! Lauderdele Mismj Tallahassee



Case Np, 07-43672 CA 09

SERVICE 1IST
Cristina Saenz Alan VL. Sandler, Esquire
Assistant General Counsel Counsel for Joel and Deborah Sokoi,
STATE OF FLORIDA Darlene Levasser Robert Dzimidas IRA,

OFFICE OF FINANCIAL REGULATION

401 N.W. 2" Avenue, Suite N-708
Miami, FL. 33128

Lawrence Meyer IR, Lawrence Meyer Roth IRA

Mary Joe Meyer SD IR4, Mary Joe Meyer Roih
IR4

SANDLER & SANDILER
117 Aragon Avenue
Coral Gables, FL 33134
Charles W. Throckmeorton, Esquire Panl Huek, Esquire
Attorneys for Dang Berman Dean C, Colson, Escquire
Kozy AR TROPIN THROCKMORTON, P.A. CoLson Hicks EmsoN

2525 Ponce de Leon Boulevard, th Floar
Coral Gables, FL 33134

255 Aragon Avenue, Second Floor
Coral Gables, FL. 33134

Jason S, Miller, Esquirs Maurice Baumgarten, Esquire
Counsel for Flagsiar Bank ANANIA, BANDKLAYDER, BLACKWRLL,
ADORNO & Y0ss, LLP BAUMGARTEN, TORRICELLA & STEIN

2525 Ponce de Leon Boulevayd, Suite 400
Coral Gables, FL 33134

Bank of America Tower — Suite 4300
100 SE 2 Street
Miami, FL 33131

Maric A, Basurto, Esquire and Charles
Evans Glausier, Esquire, Attorneys for Gulf
Island Beach and Tennis Club Condominium
Assoctation, Inc.

Charles L. Neustein, Esquire
CHARLES L. NEUSTEIN, P.A.

777 Arthur Godficy Road, Second Floor
Miami Beach, FI 33140

BusHRoOss, P.A.
Post Office Box 3913
Tampa, Florida 33601-3913
William Dufoe, Esquire Deborah Poore Fitzgerald, Esquire
Rohert W, Lang, Esguire WALTON LANTARF SCHROEDER
| HOLLAND & XaigHT, LLP |  &Carson,LLP
100 North Tampa Street, Sulte 4100 Corporate Center, Suite 2000
Tampa, FL 33602 100 East Broward Boulevard

Fort Lauderdale, FL 33301

Petexr Valorl, Esguire

DAaMIAN & VALORIL, LLP

1000 Brickell Avenue, Suite 1020
Miami, FL. 33131

vee tletiver creadve and effetlve husiness soluliots and counsel

BERGER SINGERMAN

attorneys at [ow

daca Raten Ffort Lavderdale Miami 7Tailshasseu




Case No. 07-43672 CA 09

cc:  The Honorable Jerald Bagley (via Hand Delivery)
Michael Goldberg, Esq., as Receiver (via e-mail)
The Investor(s)/Lender(s) Group (via e-mail)
Posted to the Berman Mortgage Website

2700719-1

we deliver ceparivy and elieciive bustness sofulions and enunsal

BERGER STNGER_MAN Jovd Raten Forl! Lauvderdale Miaml Taliahassee

altiorneys at taw



