IN THE CIRCUIT COURT OF THE
ELEVENTH JUDICIAL CIRCUIT, IN
. AND FOR DADE COUNTY, FL.ORIDA

STATE OF FLORIDA, OFFICE OF FINANCIAL

REGULATION, | _
T CASE NO.: 07-43672 CA 09
Plaintiff, '
V. .
BERMAN MORTGAGE CORPORATION , a Florida : T,
corporation, M.A.M.C. INCORPORATED, a Florida & o
corporation, DANA J. BERMAN, as Owner and u & /?/@ 2
Managing Member, . AZ'{#,? P 0 O/V-ﬁ/'q %
Crion 4 g T
Defendant. /PCO/;V ’O%@ 08 20/0
INET
. and, ] ) : . '?70406:0,0 .
. . (N
DB ATLANTA, LLC, 2 Florida Limited Liability D g

Company, DB DURHAM, LLC, a Florida Limited
Liability Company, NORMANDY HOLDINGS II,
LLC, a Florida Limited Liability Company,
NORMANDY HOLDINGS III, LI.C, a Florida
Limited Liability Company, ACQUISITIONS, LLC,
a Florida Limited Liability Company, DBKN GULF.
INCORPORATED, a Florida Limited Liability -
Company, OCEANSIDE ACQUISITIONS, LLC, a
Florida Limited Liability Company, DB BILOXI,
LLC, a Florida Limited Liability Company, DB

. BILOXI II, LLC, a Florida Limited Liability
Company, DB BILOXI III, LLC, a Florida Limited
Liability Company, DBDS VERO BEACH, LLC, a
- Florida Limited Liability Company, DB TAMPA,
LLC, a Florida Limited Liability Company, DB
SIMPSONVILLE, LLC, a Florida Limited Liability
Company, DBDS NORTH MIAMI, LLC, a Florida
Limited Liability Company, REDLANDS RANCH
HOLDINGS, LLC, a Florida Limited Liability
Company, DBDS BISCAYNE PARK,LLC, a
Florida Limited Liability Company, DB CARROLL
STREET, LLC, a Florida Limited

Liability Company,

Relief Defendants.
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CASE NO.: 07-43672 CA 09

RECEIVER'S MOTION FOR AN ORDER APPROVING THE PROPOSED PRIORITY

OF DISTRIBUTION AND PROCEDURES FOR THE DISBURSEMENT OF FUNDS
RECOVERED BY THE RECEIVER IN AN ACCOUTNING PROFESSIONAL
LIABILITY CLAIM

Michael L Goldberg, as State Coﬁrt Appointed Receiver over Defendants Berman
Mortgage Corporation, M.A.M.C. Incorporated, et al.,. and Relief Defendants DB Atlanta LLC,
et al., (the “Receiver”), hereby files this Motion for An Order Approving tﬁe Proposed Priority
and Procedures for_ the Disbursement of Funds Recovered by the Receiver in litigation being
prosecuted against one of the former accounting firms of the Defendants that was recently settled
(“The Reicovefy’ ") and states: |

Introduction

1.. * On December 11, 2007, this ‘Clourt appointed By Order; Michael Goldberg to be |
-the Ré;;eiver (the “Receivership Order”) for fhe Defendants %Lnd the Relief Defendants to prevent
the waste and dissipation of assets of the Receivership Defendants to the detrimént of investors
- who entrusted over $192,000,000.00 to the Defeﬁdahts and the Relief Defendants.

2. The Court’s Receivership Order vested the. Receiver with the usual ﬁowers and
‘duties‘ of equity Teceivers and authorized the Receiver to take possession and control ovei' the
Defendaﬁts and Receivership assets for the marshalling, maintenance, and preseryation' of the
" Receivership assets for the benefit of the invéstors who the 'Receifership was designed to protect.
Receivershiio Order; 1 13.

| 3. The Court’s Receivership order authorizes the 'Receiver “to receiv¢ and collect

any and all sums of money due and owing to the Receivership Defendants™ and “to make such

ordinary and necessary payments, distributions and disbursements as he deems advisable or
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CASE NO.: 07-43672 CA 09

proper for the marshalling, maintenance or préservation of the Receivership Assets.”
Receivership Order, 49 17, 20.

4. Pursuant to the Regeivérship Order, the Receiver has sole and exclusive authority
to sell and/or wind down tﬁe Receivcrsﬁip Defendants’ businesses and assets. The Recei%fer must
establish the validity and priority of all claims against the Relief Defendants and funds recovered
as result of the Recei{/er’s efforts. The Receiver has previously sought disbursement of
Receivership funds on 2 project by project basis, seeking approval of payment of ad;ﬁinistrative
and legal e};penses as appropriate from time to time.

5. The ReceiVer makes the instaﬁt ﬁotion pursuant to' paragfaph 28 of the
Receivership Order which, amongrother authority, authorizes the Receiver to apply to this Court
for any such additional Orders that are necéssary and appropriate to carry out the mandate of the
Re?:eivership Court. | |

6. The Receiver seeks an Order from the Couﬁ establishing the priority and
procedure for the distribution of funds recovered by the Receiver in relation to litigation being
prosecuted against the former acbounting firms of the Defendants. |

Proposed Procedures

- The Receiver reQuests an order authorizing the Receivér to distribute, from The Reéovery
in the following order of priority, to be denominated the “waterfall” of the Receivership Estate,
for tﬁe reasons set forth more fully in this motion.

(Tier 1). Payment of all accrued and outstanding invoices of ﬂ1§‘ Receiver and his retained
professionals . including accountants and lawyers. The Receiver and his counsel Berger
Singerman, P.A. have been financing the legal and representation work in this éase as there have

not been sufficient funds to pay the invoices for professional services as incurred. The invoices
' 3
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CASE NO.: 07-43672 CA 09

- have been submitted to the executi_ve committee of lenders on a monthly basis and no objectioﬁ
has been received from the Committee. The Receiver will post to the Receiver’s web page a
listing of amounts paid for the services subject to a right of lany investor to file a writteﬁ
objection with this court within ten (10) days of the posting of the filing. 'Th_e :Receiver vﬁll also
- pay loans made by lenders to the Receiver to assist in trying to save projects from the claims of
sénior lien holders and where thé efforts were unsuccessful and there are no assets to repay these
loans. | |
(Tier 2) Repayment of loans made by the lenders to cover M.A.M.C. Incorporated’s
operating expens._es pre-feceivership which loan.s Were éolicited by the Chief Restructuring
Officer of MAMC and payment of pre-receivership attorneys’ fees and costs’ incurred by
| Berman Mortgage Corporation and M.AM.C. Incérplo.rate(.:l in representing the interests of the
companics and the lenders which were in the nature of loans fo the company. Therloans made
by ienders ‘and the legal work provided allowed the company to ma:réhal assets and aided the
subsequent receivership.
{(Tier 3) Payment of inadvertenﬂy misdirected funds due td certain lenders in January
- 2007 due to accounting mismanagement an'd felating to the Exclusive Vacations loan.
(Tier 4) Payment of the 2% Withheid from each projeét sold By the Receiver and used to
fund overhead. |
(Tief 5‘) Payment of 50% of the money that was misdirected by the company from loans

on insider projects known as the “DB” projects to other “DB” entities rather than investing them -

"The Source of funds for the payment of pre-receivership fees shall include funds on deposit in James D.
Gassenheimer P.A.s trust account in the amount of $50,000 , funds on deposit with respect to the Desert Inn Project
in the amount of $27,000 and $50,000 from the Recovery. A total of $90,000 of pre-receivership fees are being
written off by Berger Stngerman PA and James D Gassenheimer P.A.

4
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CASENO.: 07-43672 CA 09

" in each intended project — these transfers have been previously referred to as unauthorized

intercompany loans.

Tier 1: Administrative expenses
The Receiver seeks to pay the outstanding invoices of the Receiver and his professionals
and to repay certain loans made to the Receiver on proj ects where the asset wag lost to senior lien
holders. As a general rule of receivership law, a receiver is entitled to reasonable compensation
for his services and paymient of the authorized, pfoper, and necessary expenses incurred by the
rcceiver in marshalling ‘aAnd preserving receivership property from the income or corpus of the
recelvershlp property, as a first charge. Orr v. Dade Developers Inc., 138 Fla. 122, 190 So. 20
(Fla. 1939); Knickerbocker Trust Co v. Green Bay Phosphate Co., 62 Fla. 519, 56 So. 699 (Fla
-1911); City of Kissimmee v. Dep't of Environmental Regulation, 753 So. 2d 770 (Fla. 5th DCA
2000). Pursuant to this Court’s Receivership Order, the Receiver is authorized to:
employ, without further order of the Court, such employees, accountant, and
attorneys, consultants, investigators, and other professionals (“Outside
Professionals™) as is necessary and proper for the collection, preservation,
maintenance and operation of the Receivership Assets, including the entities of
which the Receiver is a shareholder, to furnish legal, accounting and other advise
to the Receiver for such purposes as may be reasonable and necessary during the
period of the receivership. ‘
Receivership Order, § 19. Additionally, pursnant to the Loan Origination and Servicing
Agreement (“LOSA”) signed by each investor, M.A.M.C. Incorporated is authorized to retain
professionals and expend reasonable professionals’ fees and costs to prosecute actlons to recover
on defanlted loans and to realize on collateral pledged as security for the loans. In paragraph

10(k) of the LOSA, the investors agreed to reimburse the reasonable expenses, including all

attorneys’ fees and costs in connection with M.A.M.C.
5
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CASENO.: 07-43672 CA 09

Tier 2: Payment of Pre-Receivership Attorneys’ Fees and Costs and Funds Advanced by
Certain Lenders Pre-Receivership.

| As part of Tier 2 of the waterfall, the Réceiver secks to repay monics advaﬁced or loaned
by certain lenders to M.A.M.C. .Incorpérated to fund its operations and to pay pre-receivership .
professional sérvices invoices. Prior tb the Receivership. M.A.M.C.'Lenders asked Dana Berman
to step aside as the lChief Executive Officer of his companies and to agree to the appointment of
a Chief Restructuring Officer {CRO) to operate the Qompanies. Alalq Goldberg was hired in this
capacity_ on March 12, 2007. Prior to the Receivership, on or about Auguét 2007, Alan Goldberg
wrote to all Lenderé‘ stating that ML.AM.C. Iﬁcorporated had no available funds to pay bills and
cdntiﬁue operations.” Consequently, Mr Goldberg asked the Lenders to gdvance funds that
' ~would be répaid by a withholding of one percent on all future principal distributions as loans
were monetized. As of the date of this motion, approximately $362,213.00 of funds advanced by
the Lénders remain unpaid. The Receiver seeks to reimburse the Lenders fof these advanced
funds to cc‘wey expenses as a priority after payment of the Receivership’s administrative expenses
and professibnals’-fees_ and cdsts, subject £0 this fund continuing to be paid down from monies
recovered through the sale of the remainjng- assets Which are subject to a surcharge for this
purpose.
As part of Tier 2 of the waterfall, the Receiver also seeks to pay attorneys’ fees and costs
incurred by Berman Mortgage Corporation and M.AM.C. Incorporated in representing the
interests of the companies and the Lenders in the marshalling and preservation of assets and in

the discharge of the general duties of the companies, which duties the Receiver has undertaken

2 The Receiver has also borrowed funds from the Lenders, which funds have been or are being repziid in full.
6
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after the institution of the Receivership. Pursuant to the LOSA signed by each investo;,
M.A.M.C. Incorporated was authorized to retain professionals and expend reasonable
professionals’ fees and costs to prosecute actions to fecover on defaulted loans and td realize on
collateral piedged as secﬁrity for the loans. In paragraph 10(k) of the LOSA, each investor
agreed to reimburse M.A.M.C. Incorporated’s reasonable expenses, including all attorneys’ fees
and costs in co_nnectioﬁ with M.AM.C. Incorporated’s "responsibilitiés to prosecute actions to
B recm}ér on defﬁulted loans.

To these ends, Alan Goldberg hired Berger Singerman, P.A. to act as general counsel to
advise on legal issues related to the attempted restructuring of Dana Berman’s éompam'es and
hired James D. Gassenheimer, P.A. d/b/a The Gassenheimer Law Firm to handle certain
ﬁtigation matters to recover on defaulted loans and to foreclose on certain mortgages held by
MAMC Lenders. As the MAMC companies did not have sufficient funds to pay légal fees as
they were incurred, it was agreed that to the extent that the firm’s extended credit, the firm’s
would receive a priérity in repayment from recovered funds and these terms were includéd in the
retainer agreements. ‘However, on the date of the i_ssuance- of the Receivership Order and
incorporated stay, certain funds had already been provided to The Gassenheimer Law Firm as
retamers. |

Berger Singenman, P.A. is owed $80, 782.76. Berger Singerman had agreed to accept '
$30,000 and write off the balance n;f the pre-receivership fees provided the Motion 1s granted and
the $30,000 payment is feceived.

As set forth in the affidavit of James D. Gassenheimér previously filed with this-Court at

the - institution of the Receivership in January of 2008, M.AM.C. Incorporated owed the
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Gassepheimer law firm in excess of $200,000, which has been paid (liown3 to$168,528.564,
incurred in pre-Receivership litigation with regard to assets that eventually became part of the
Receivership. Also disclosed in this affidavit was the infdrmation regarding the amounts on
deposit in the Finn;s Trust ,Aocounf. This affidavit was filed as part of the motion to approve the
retention of counsel which received no opposition. Therefore, the Recetver seeks to pay The
Gassenheimer Law, ﬁrét by payment from funds in this firms ffust account, second through the
use of project speciﬁc‘funds on account with MAMC felated té'the Desert Inn project and fhird
from The Recovery is thé amopnt of $20,000.

| J ames D. Gassenheimer, P.A. holds épproxifnately $55,00.00° in its trust account pﬁid by
M.A.M.C. Incorporated as a retainer in connection with the pre-Receivership litigation matters.
James D. Gassenheimer, ‘P.A." claims an equitable retaining lien on these funds. See Boroff v. Bz"c
Corp., 718 So. 2d 348, 349-50 (Fla. 2d DCA 1998) (attorney’s retaining lien attaches to. all
funds, including advanced funds, in trust accoﬁnt for fees and costs owed by the client even if
incurred in separate actiéns and only one action yields trust funds); Wintter v. Fabber, 618 So.
2d 375, 375 (Fla. 4th DCA. 1993} (an attorey is entitled to a retainingllien on all property of the
client coming into the attorney’s possession as security. for payment of fees, which ll_ien a court
majf not disregard and order return of the_ client’s property). The Receiver seeks this Court’s
anthorization to apply the trust éccount funds to the bills of the Gassenheimer law firm owed by

M.A;M.C. Inéorporated.

* As certain assets have been sold, accrued attorney’s fees and costs related to the project have been paid
Eursuant to court order. '

All of the outstanding invoices have been provided to the executive committee of lenders for review.
* $5000 relates to a project specific retainer regarding the Melendez case and shall remain in trust.
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In addition, M.A.M.C.r Incorporated holds approximately $27,000.00 in an account
regarding the previous mortgage on the B‘ayview Apartments propeﬁy also known as “Desert
Ilm.” The Funds represent original loan proceeds not disbursed to thé borrqwer a_md escrowed for
an appraisal that was never ordered. J ames; D. Gassenheimer, P.A. seeks an order allowing these
funds to be applied to the amounts owed by MAMC Incorporated to the Gassenheimer Law
firm as the efforts of the P.A.\ in the fc;reclosure action brought the asset into the Reéeivership
estate. James D. Gassenheimer P.A. has agreed to accept a payment of $26,000 from Tier Two
and to write off $40,000 of pre-receivership fees provided the Motion is granted and the Payment
is rcace:ive.d.6 | | '
Tie;r 3: Payments to Resolve January Interest Reserve Accounting Issues

On 6r about February 20, 2007, the Chief Financial Officer of M.A.M.C., Inc produced
the checkarun to pay lenders for principal payments received by M.AM.C. from borrowers in
~ January 2007 and interest due to the Lenders for the month of anuary 2007. It was subsequently
learned that this check run inadvertently contained péyments of interest for the month of January
2007 on both perfoﬁning and nonpei‘formi_ng loans. Additionally, it was learned that M.A.M.C.
maintained ‘only one bank account where all principal and interest monies for all loans were
comingl.ed. It was subsequently determined that M.A.M.C. had inadequate control procedures to
enable it to operate properly with only one bank account. Up to that time, M.AM.C. had
sufficient funds of its own in this single bank acco.unt to cover payments made on nonperforming
loans. But the amount of excess cash had dwindled to zero by the end of January 2007.

- Consequently, when this check run was produced and signed and distribution commenced on

% This motion does not resolve the fee cléim of I amés D Gassenheimer P.A in regard of the Bella Vista Project
which shall be handled from the sale to the Bella Vista Asset.
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Februaiy 20, 2007, there were insufficient funds to cover it. On March 4, 2007, Gilbraltar Bank
was notified to close MLA.M.C.’s bank account as funds were not available to meet the checks
being presented. Over the subsequent several months, an analysis was done through whiph it was
defermined that funds were inadveﬁently paid [to 1énders as interest on numerous nonperforming
loans] that should not have been paid as these funds were not remitted by the borrowers to.
M.AM.C. These misdirectéd funds were, thererfore, not paid to Lénders to whom it was due. As
an example, I-\_/I.A.M'.C. reccived al -1 million principal payment from Exclusive Vacations in
early Feb‘ruary, 2007, which amount was the full payoff of that loan. These funds would
othérwise have Béen dué and payable to the holders of that note and mortgage on March 20, 2007
when principﬂ payments received duripg the month of .Februa:ry would normally,have; been
distributed. As there was no segregation of funds, these- funds were used to fund the
nonperforming interest payments paid on thé check run issued on February 20, 2007. In
calculating the paymenits due to each lender, M.A.M..C. intends to recover payments made to that
Iender on non perfor_miﬁg loans that should not havé: been made. The Receiver seeks to remedy
thisAmisdirecﬁon of funds in the disbursement of funds by making payment_s to therrespective
Lenders as Tie; 3 Dpayments. |
Tier 4: Aﬁléﬁﬁt withheld from assets sold by the Receiver

During this case the Receiver has recovered assets and sold the assets. At the time of
each- sale the Receiver heid back 2% of the séle proceeds to pay overhead. The Receiver plans to

pay as Tier 4 the amounts previously withheld.
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Tier 5: Repayment of Inter-Company Loans
In February 2007, it was learned that The Berman Group’s Chief Financial Officer had

loaned monies from one “DB_” company to another to provide operating funds as needed. Tt was
learned at 'that time that this had been an on-going practice mong the DB entities for several
yeérs. Consequently, due to this accounting Iﬁismanagement, monies invested by lenders to be
used for a ‘speciAﬁc -project were fedirected to other préjects with the intention of repaying them
when funds were available from the reciplient. project‘s_. Therefore, this resulted in certain
- Lenders’ investments being misdirected to other entities rather than investing them in the
| reSpectiﬁe project as coni.:emplate'd by the loan documents executed at the funding of the loans. A
thorough analysis was performed by the Réceiirér, which ihvestigatioﬁ found that $5,153,535.00
of ngt'receivables are due to the Lenders as funds _fhat were misdirected from the projects for |
- which they were intended. The Receiver seeks to remedy the situation created by the inter-
company .loans by making payments to lenders in projects from which funds were loaned as part
and return 50% of tile misdirected funds. |

Procedure for Waterfall

The procedure‘folllowed buy the Receiver to determine a fair and equitable distribution of
the Recovery was undértaken by a three inember committee of the Executive Commuittee of
lenders who made significant investment of time, aloné with the Receiver and his professional
staff at MAMC to determine a fair and equitable distribution of thé funds. The Three person

: subcom'.mit’.cee pr.esen'ted their recommendation torthe executive board with nine (9) o fthe eleven
(11) members attending. The Executive Coﬁmittee of lenders voted 9-0 to approve the proposed

and recommended distribution of funds.
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Notice to All Parties and Request for Final Order

Puréuant to the procedure previously established by the Court, a copy of this Motion and
Notice of Hearing thereon are being posted on the Receiver’s website, which is available to all
MAMC Lenders ﬁnd potential creditors of the Receivership Estate. Notice of the posting is
simulfaneously_emailed to all MAMC Lenders.

The Receiver seeks an Order authorizing the Receiver fo distribute litigation recovéry of
the Receivership for claims against the Défendants.’ former accounting firm the manner and
order prescribed herein without further ordé:rl of the Court and barring all objections or challenges
to the established waterfall and élaims procedure subsequent to the hearing on this Motion. -

WHEREFORE, the Receiver moves this Court for entry of an Order: |

a. finding that the posting and_distribution proc;edures established by the Court and

followed by the Receiver provide adequate notice of the instant Motion and of the
-hearing thereon to interested parties;

b. authérizi_ng the Receiver to distribute any settlement or litigation recovery of the
~ Receivership agaihst the Defendants’ former accountant firm in the manner and
~ order prescribed berein without further ‘ordcr of this court with the exact amounts

of the disﬁibutions to be posted to the Receivership Web page and subject to |
.objection within 10 days only to dispute thé: amounts of the distribution as
erroﬁeous;

c. autﬁorizing the Receiver to retain the balance of thel recovery to pay future

professional fees and operating expenses in accordance with the. Receivership

Order previously entered by this Court; and
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d. authorizing the Receiver to otherwise retain on deposit in an interest bearnng
acco.unt the remaining funds to be used to make loans to specific ongoing projects
subject to approval of the Receiver, the Executive Committee of Lenders and this
Court and fo otherwise be distributed at the close of the caée in accordance with a
procedure to be recommended by the Executiv_e Commiftee of Lenders and

approved by this Court,

'CERTIFICATE OF SERVICE

WE HEREBY CERTIFY that a true and correct copy of the foregoing has been
furnished by U.S. Mail on this 9" day of March 2010, to the attached Service List.

Respeétfully submitted,

BERGER SINGERMAN, P.A.

Attorneys for Receiver, Michael Goldberg

200 South Biscayne Boulevard, Suite 1000
. Miami, FL 33131

Telephone: (305) 755-9500

Facsimile: (305) 714-4340

E-Mail: 1gassenhe1mer@bergersmgerman com -

BYV\' '

JAMES-P-GASSENHEIMER
Florida Bar No. 959987
ARIADNA HERNANDEZ
Florida Bar No. 020953
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SERVICE LIST

Cristina Saenz

Alan M. Sandler, Esquire

Assistant General Counsel Counsel for Defendants,
STATE OF FLORIDA : Joel and Deborah Sckol,
OFFICE OF FIN ANCIAL REGULATION Darlene Levasser,
401 N.W. 2 Avenue, Suite N-708 Robert Dzimidas IRA,
Miami, Florida 33128 Lawrence Meyer IRA,
: ' Lawrence Meyer Roth IR .
Mary Joe Meyer SDIRA -
Mary Joe Meyer Roth IRA
SANDLER & SANDLER
117 Aragon Avenue
Coral Gables, Florida 33134
Charles W. Throckmorton, Esquire ‘| Paul Huck, Esquire
Attorneys for Dana Berman Dean C. Colsor, Esquire
'KozZyaK TROPIN THROCKMORTON P A, CorsoN HICKS EIDSON

255 Aragon Avenue, Second Floor
Coral Gables, Florida 33134

2525 Ponce de Leon Boulevard, 9 Floor
Coral Gables, Florida 33134

Jason S. Miller, Esquire .

Counsel for Flagstar Bank

ADORNO & Y0ss, LLP

2525 Ponce de Leon Boulevard, Suite 400
Coral Gables, Florida 33134

cc: The Honorable Gerald bagley. (via U.S. Mail)
Michael Goldberg, Esq., as Receiver (via e-mail)
The Investor(s)/Lender(s) Group (via e-mail)
Posted to the Berman Mortgage Website

2612540-1

14

we deliver creative and ¢ffective business selutions and counsel

BERGER SINGERMAN Boca Raton Fort Laudera“afe Miami Tallahkassee

attorneys al law




