IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT
OF THE STATE OF FLORIDA IN AND FOR MIAMI-DADE COUNTY
CIVIL DIVISION

ALEX BISTRICER, as limited partner of
GULF ISLAND RESORT, L.P., etal., -
B Plaintiffs /Counterclaim Defendants,

)
)
)
%
) CASE NO.: 08-79169 CA (09)
)
)
)
)
)
)

vs.
COASTAL REAL ESTATE ASSOCIATES THE ORIGINAL
INC., etc., et al., - HLEDON
Defendants/ Counterclalm Plaintiffs. : AAUG 272009
iN THE OFFICE oF
HARVEY RuviN

NOTICE OF HEARING
(Special Set Hearing - 1 hour}

YOU ARE HEREBY NOTIFIED that we will call up for hearing before the
HONORABLE THOMAS WILSON, JR., Circuit/Civil Judge, in Room 400 at the
Miami-DADE COUNTY COURTHOUSE, 73 West Flagler Street, Miami, Florida 33130,

on TUESDAY, SEPTEMBER 15, 2009 at 10:45 A.M., of as soon thereafter as

the same may be heard:

RECEIVER'S MOTION FOR SUMMARY JUDGMENT IN FAVOR OF
OCEANSIDE AND DBKN WITH SUPPORTING MEMORANDUM OF LAW

PLEASE BE GOVERNED ACCORDINGLY.

BER_GER SINGERMAN Beoca RagioHn Ferlt tauderdele Mianr Talloehaessee

attorneys at law

200 South Biscayne Boulevard Suite 1000 Miami, Florida 33131-5308 Telephone 305:755-9500 Facsimile 305-714-4340



CASE NO.: 08-79169 CA (09)

Respectfully submitted,

NS a0ass for

James D. Gassenheimer, Esq.
Florida Bar No. 959987

Berger Singerman, P.A.

200 8. Biscayne Blvd, Ste 1000
Miami, Florida 331315344
(305) 755-9500

Fax (305) 714-4340

Attorneys for Receiver Michael Goldberg,
Oceanside Acquisitions LLC, and DBKN
Gulf Inc. ' :

-and-

William S. Dufoe, Esquire
Florida Bar No.: 252778

Robert W. Lang, Esquire

Florida Bar No.: 0128112
HOLLAND & KNIGHT LLP

100 North Tampa St, Suite 4100
Tampa, FL 33602

(813) 227-8500

Fax (813) 229-0134

Attorneys for Oceanside Acquisitions LLC
and DBKN Gulf Inc.

2 .
BERGER SINGERMAN Boca Raion Ffert Levderdale Miami Tallahossee

attorneys at law .

200 south Biscayne Boulevard Suite 1000 Miami, Florida 33131-5308 Telephone 305-755.9500 Facsimile 305-714-4340



- CASE NO.: 08-79169 CA (09)

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing was
furnished b? facsimile and U.S. mail to Maurice J. Baunﬁgarten, Esq., Anania,
Bandklayder, Blackwell, Baumgarten, Torricella & Stein, 100 Southeast
Second Street, Bank of America Tower, Suite 4300, Miami, Florida 33131; and
Deborah Poore FitzGerald, Esqg., Walton, Lantaff, Schroeder & Carson, LLP, 110

East Broward Boulevard, Corporate Center, Suite 2000, Ft. Lauderdale, Florida

L. oy e ,

33301-3503 this@le day of ﬂz,u%fm . 2009.
' F gl
M 2095 3}
74
Attorney
2281605-1
‘ 3
BERGER SINGERMAN Boca Ruion Fort Lauderdale Miani Tallohassee
altorneys at law _

200 South Biscayne Boulevard Sulte 1000 Miami, Florida 33131-5308 Telephone 305-755-9500 Facsimile 305-714-4340



IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT
|OF THE STATE OF FLORIDA IN AND FOR MIAMI-DADE COUNTY
CIVIL DIVISION

ALEX BISTRICER as 11m1ted partner of
GULF ISLAND RESORT, L.P,, et al,,

Plalntlf fs/Counterclaim Defendants,

COASTAL REAL ESTATE ASSOCIATES,
INC., etc., et al.,

)
)
)
| %
" vs. | ) CASE NO.: 08-79169 CA (09)
1 .
)
;
Defendants/Counterclaim Plamtlffs )
)

RECEIVER‘S MOTION FOR SUMMARY JUDGMENT IN FAVOR OF
OCEANSIDE AND DBKN WITH SUPPORTING MEMORANDUM OF LAW

: MIC_I—IAEL GOLDBERG (”Recéiver"), as State Court Appointed‘Receiﬁer for
OCEANSIDE ACQU_ISITIONS, LLC ("Oceanside”) and DBKN GULF

| INCORPORATED ("DBKN") (collectively referred to as "De-fendants;'], pursuant
to Fla. R. Civ. P. Rule 1.510, moves. for summéry judgment in favor of
Defendants as to Counts II and IV of Plaintiffs' Third Revised Amended
Complalnt (”Complamt"] as the undlsputed facts do not support the claims
Vasrserted”ij:rl Veitrhe;frcrqg?t as a ma’;ter of law. The grounds for this motion and
the substanﬁal matters of law to be argued are seﬁ forth m the”fo‘llro;;;viﬁgd

memorandum of law.

MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT

Plaintiffs claim that Defendants committed civil theft when Oceanside

&

and DBKN purchased property at the Gulf Island Resort in Hudson, Florida

from Gulf of Mexico Enterprises, Inc. ("GME") in February of 2003.  Plaintiffs

BER_GER SINGERMAN 1‘3050 Retan Fort Lauderdal’e Mioni T':'l]cnassee

allorneys at law

200 Soulh Biscayne Boulevard Suile 1000 Miami, Florida 33131-5368 Telephone 305:755-9500 Facsimile 305-714 4340



- CASE NO-: 08-79169 CA (09)
addltlonally claim that Defendants consp1red with GMES premdent and each
-oth\,r to commit civil theft Under Florida law, Plaintiffs must prove every
'elemept of these c_laims -by ciéar and cohvinc’ing _'eviden_cé. 'Based _o.n the
undiSputed' facté, includin;g ﬁndings of fact already detérmine__d-by the Court,
Plaintiffs canﬁot present sufficieﬁt evidence to meet their buro“len as a m_éttter
of law. |

Summary Judgment Standard

In Florida, “suinmary judgment is proper if there is no genuine issue of
material fact e_Lnd if the moving pérty is entitled to judgment as a matter of
law.” Volusia County v. Aberdeen at Oz-‘mond Beaclh, 760 So.2d 1526 (Fia. 2000},
see also Fia. R. Civ. P 1.510(c). A movant for Stimmary judgment has the
initial ‘burlden of dembnstrating the nonexistence of _aﬁy genuine issue of
material fact. See Johnson v. Gulif Life Ins. Co., 429 So. 2d 744 (Fla. 3@ DCA
1983) Once the movant tenders competent evidence to sﬁpport the motion for
summary judgment, the opposing party must come forth with counter-evidence
sufficient to reveal a genuine issue. Id. It is not enough for the opposing party
merely to assert that a genuine issue of material facf does exist.
| 7 Plaintlffs mayh érgue that there are facts in d1spute but that does not
'preclude summary judgment . unless the d1sputed facts bear upon material
i‘ssues.-r In the end, Plaintiffs cannot present counter-evidence sufficient to
create a genuine issue of material fact as to their claimé for fc-czﬂsﬁirécy and

civil theft. Through previous motions and hearings, the Court has made

several factual determinations bearing on these issues. Plaintiffs cannot avoid
B | 2
BERGER SINGERMAN 7 ‘Boca Raian Fori tovderdale wiami Tallahossee
attorneys at law ST T .

200 Soulh Biscayne Boulevard Suite 1000 Miami, Florida 33131-5308 - Telephone 305-755-2500 Facsimile 305-714-4340



CASE NO.: 08-79169 CA (09)
what has already been established and adJudlcated The und1sputab1e facts in
the record preclude Plamtlffs from meetmg thezr burden of proof as a matter of

L law.

‘Background Facts

- In Fcbruary of 2003, DBKN purchased a vacant parcel of land iocated at
the Gulf Island Resort in Hudson, P‘lorlda ("Vacant Land"). At the same time,
Ocean31de purchased several condormmum units located at Gulf Island Resort
(“Condominium Units"}. Oceanside and DBKN purchased the Vacant Land and
'Condominium Units {collectively the "Subject Property’) ‘from_ the record title
owner, GME. |

Accordmg to the Off1c1a1 Records of Pasco County, Florida, GME was
conveyed record title to the Vacant Land in December of 1999 via a quit claim
deed {"1999 Deed") from Plaintiff, Gulf Island Resort L.F. (“GIRLF"). ’.I‘he 1999
]jeed is recorded at Officio.l Records Book 4279, Page 1103, in the public
records of Pasco County, Florida.

In November of 2001, the Condominium Units were corlveyed to GME via

- a warranty deed ("2001 Deed") from GIRLP. The 2001 Deed is recorded at
'Off1c1al Records Book 4774 Page 1842 in the pubhc records of Pasco County,w -
Florida. The 2001 Deed further supplemented and confirmed the 1999 Deed .
by conveying any rernedning interest owned by GIRLP in the Vacant Land to
GME. | | |
Piajntiffs’ claim that the respective conveyances from GIRLP to GME were

unauthorized. It has been established, however, that Plaintiffs were aware of
) 5 ) . _ :

BERG‘ER S[NGERMAN Boca Rarnﬂ Fort Leuderdaole Migmi Toeliahassee

attorneys at law

200 South Biscayne Boulevard Suite 1000 Miami,-Florida 33131-5308 Telephone 305:755-9500 Fa;si.mi!e 305-714:4340



CASE NO.: 08-79 169‘CA (09)
| the 1999 conveyance nearly three years before any transactlon mvoivmg
Defeqdants ocourreu, and they have Con”=ded that their 'ov’n agont and officer,
‘.Candy Smlth was respons1b1e for recordmg the 1999 Deed in the official
records They also had actual knowledge of the November Z001 conveyance as
oarljf as the next month. Yet, Plaintiffs failed to file claims against GME for =~
"theft", nor did they file ény legal action for the pu;pose of recovefing title to
the Subject Property. |
Only after the .Subjéct Property lay titled to GME for more than three
yearé, an.c‘l only after GME had sold the Subjeot Property to Oceanside and
DBKN, did Plaiﬁtiffs file any legal claim relatiﬁg to. the Subject Property. Evon
ltheln, their action was limited to challenging Defendants' title. P_léintiffs did not
_ assert ‘any‘ claim of civil theft until April of 2065, Vmore than two yéars after they
 first filed their action.:
" Plaintiffs' title challenge was unsuccessful. In prior proceedings in this
action, the Court sanctioned Plaintiffs for gross misconduct, adjudicated the

parties’ ownership interests and determined as a matter of law that DBKN

”holds title to the Vacant Land and Ooeanside holds ti.tle to the Condominium

Units. (See Partial Final Judgment attached hereto as Exhlblt Al
I—Iavmg failed in their effort to establish tltle Plaintiffs elected to pursue |
their ill-defined claim of civil conspiracy.. Based on that claim, they sought
leave of couft to add a demand for ijunitive damages.  Plaintiffs proffefed '
evidence pursuant to VSection 768.72, Florida Statutes, and clariﬁed that the

- tort underlying the conspiracy claim was civil theft. The Court heard Plaintiffs’
4 | |

BERGEP\ SINGERMAN Becag Raginn Fori Lau.drrda.'r: Miami Tallehossero

aliorneys at law

200 South Biscayne Boulevard Suile 1000 Miami, Florida 33131-5308 Telephone 305-755.9500 Facsimile 305-714-4340



- CASE NO.: 08-79169 CA (09)
motion, reﬁriewed the evidence, and concluded that there was insufficient
éviderice_to .satisfy. tl;le_ clear and convincing standard necessary to warrant
punitive damages. Plaintiffs' motion to amend to.ad'd pﬁni-tive damages Was
deriied. (See Order Denying Motion to Amend Corﬁplainf to Add Punitive
Damages ('Order Denying Punitive Darﬁages") attached hereto as Exhibit B.)

Having failed to establish a basis for recovery of punitive daﬁzages,
Plainfiffs' amended their Complaint to add the new civil th‘eft‘ claim and to seek |
freble damages. Due to the undisputed and indisputable facts, and the Court's
prior ‘mlings, Defendants ére entitled to summary judgment on the reméining

claims as a matter of law.

Civil Conspiracy

In _Gbunt I, Plaintiffs allege that Defendants are liable for civil.
conspiracy. Specifically, they state:

47. This is an action for civil conspiracy by the Defendants to
wrongfully deprive GIRLP of possession, ownership, and use of the
Subject Property as well as the proceeds from the unlawful
disposition thereof,

48. Upon information and belief, Defendants agreed with each
other and Markovitz to aid Markovitz in disposing of the Subject
Property and depriving GIRLP of the proceeds from the unlawful
disposition thereof

49. Upon information and belief, in furtherance of the conspiracy,’
. Defendants proceeded with the aforementioned transactions
© involving the Subject Property despite having notice and knowledge
that Markovitz was not authorized to convey the Subject Property
and despite having notice and knowledge that Markovitz intended
' to retain the proceeds of the aforementioned transaction for his
' own use. '

5]
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atlorneys at law
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50. Upon information and belief, in furtherance of the GOl’lSpil‘aCy,.
Defenidants refused to cease their participation in transactions
involving Markovitz' unlawful disposition of the Subject Property
despite GIRLP demands that it do so. ‘
Complaint (emphasis added).
-_(_Jivil' Cénspiracy is "an agreement, confederation, or combination of two
or more pefsons to do an unlawful dct or do or accomplish a lawful act or legal .
"end by unlawful means, to do something wrongful either as a means or an énd,
or to effect an illegal purpose either by legal or illegal means or to effect a legal
purpo'se by illegal means." Kilgore Ace Hardware, Inc. v. Newsome, 352 So.2d
918, (Fla. 2d DCA 1977).

Plaintiffs claim that Defendants conspired with GME's president, Eisi
Markovitz ("Markovitz"}, ‘and with each - other. The Court has previoﬁsly
considered ‘evidence regarding this claim. As part of the May 2, 2007 Order
Denying Motion to Amend Complaint to Add Punitive Damages, the Court
determined that:

The only relationship [Defendants] had with [GME] and Markovitz .

appears to have been arms-length in the negotiations for and the

purchase of the property. There does not appear to be any

evidence that they even discussed with Markovitz the claims of the .

‘Plaintiffs that [GME] could niot provide clear titleto-the property:
Otherwise, the record remains devoid of evidence supporting a conspiracy with
Mark'o'vitz.: Summary judgment is appropriate to the extent Plaintiffs claim -
Defendants conspired with Markovitz.

Defendants are additionally entitled to summary judgment on the

conspiracy. claim insofar as Plaintiffs claim Defendants conspired with each
6
BERGER l SINGERMAN Boca Ralen Forl Loauderdale Miomi Toilahessee
attorneys at law .

200 Soulh Biscayne Boulevard Suite 1000 Miami, Florida 33131-5308 Telephone 305-755-9500 Facsimile 305 -714-4340



CASE NO.: 08-79169 CA (09)

“other. It is undisputed- that Qceanside, a Florida limited liability company,

paid valuable consideration to GME for the purchase of the Condominium
Units. And it is undisputed that DBKN, a Florida 'corporatioﬁ, paid valuable

consideration to GME for the purchase of the Vacant Land. The _Co'urt has

. confirmed that the transactions were "arms-length" between buyers and sellers.

~ "Since a corporation is a legal entity which can only act through its agents,

officers and employees, a corporation cannot conspire with its own agents
unless the agent had a personal stake in the activities that are separate and

distinct from the corporation‘é interest." Cedar Hills Properties Corp. v. Eastern

Federal Corp., 575 So.2d 673 (Fla. 1st DCA 1999). With whom do Plaintiffs

contend DBKN cqnspired? Or'Oceanside? Besides GME, all other Defendants

are either agents, officers or employees of these respective entities. There is no

evidence to show that these agents had any iﬁteres{ in thé purchase of the
Subject F"roperty separate or distinét from that of DBKN or Oceanside. As a
matter of law, Defendants could not conspire with themselves.

"The gist of a civil action for conspiracy is not the conspiracy itself but -

the civil Wrong which is alleged to have been done pursuant to the conspiracy.”

Loeb v. Geronemus, 66 So0.2d 241, 243 (Fla. 1953). See also Napper v.

Krentzn.l_an,l 102 80.2d 633, 636 (Fla. 2d DCA 1958). During a hearing on May
30, 2007 wupon Plaintiffs' Amended Motion for Leave to Amend, Plaintiffs

confirmed that the alle'ged unlawful act Defendants conspired to commit was

7
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CASE NO.: 08-79169 CA (09)
civil theft.! As discussed below, indisputable facts preclude proof of the
required elements of that tort. | o

Civil Theft

Cléinis "of civil theft are goverﬁed by Sections 772.11 and 8i2.014,
Florida S£atutes. Section 772.11 deﬁl'-les what must be proven té establish civil
theft, and it r_efe'rs to | Section 812.014 which defines the crime of theft.
Remedies for civil theft are punitive iﬁ nature, allowing thel assessment of treble
dE;Lmages Based upon- the é,evere céﬁsequences and harsh stigma of the
charge of civil theft, it demands- a heightened standard of proof. C1v11 theft is
not merely an alternative cla_lm to conversion. It requires ewdence of felomous |
or criminal intént to steal. See Daﬁiels v. State, 587 So.2d 460, (Fla. 199 1).
While the burden of proof does not. rise lto th‘e criminal staﬁdard of "beyond a
reasonable doubt," it requires a claimant to dd far more than meet a mere
"prepondera_nce of the evidence." Plaintiffs must prove each - element ‘-of civil -
theft by f‘clear and cbnvincing evidence." See § 772.11, Fla. Stat. Plaintiffs
must meet this heightenied standard as to each_ element and must demonstrate

 Defendants' acts were tantamount fo criminal conduct. |
Section 812.014 defines the'crime ;f tiieft as follows:
(1) A person commits theft if he or she knowingly obtains or
‘uses, or endeavors to obtain or use, the property of another with
intent to, either temporarily. or permanenﬂy

a) Deprive - the other person of a rlght to the property or a
benefit from the property.

! See Order on Plaintiffs' Amended Motion for Leave to Amend dated June 26, 2007.
' ' : 8

BERGER SINGERMAN Boca Raion Fert Louderdale Miami Tallahassecd

attorneys at law
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CASE NO.: 08-79169 CA (09)

b) Approprlate the property to his or her own use or to the
use of any person not entitled to the use of the property

First, Plalntlffs are unable to present evidence that GIRLP owned the Subject
Property W-hen Defendants -purchased it; it has been indisputably established
lthat GIRLP was not record title owner at that time. Second, Plaintiffs are
unable to present evidence that Defendants knew that GIRLP had arljr valid
claim of ownership; GIRLP had indisputably and repeatedly avoided legal
process to résqlve any title iésues. And laéﬂy, there is _no. evidence to support

criminal intent. The Court has previously made determinations of these

matters.

Sanctions Order

' Prior to ‘_a'nd during trial on title issues, Plaintiffs répeatedly tried to
concreal evidence of their knowledge of, and involvement in, the conveyances of
record title from GIRLP to GME. When their knowledge and involvement were
discov¢red, the Court took strong action to sanction Plaintiffs. On August 30,
2006, the Court'entered an Order Granting Defendants' Motion for Contempt
and fo.r Sanr:tions ("Sanctions. Order"}, ‘a copy.of which is attached hereto as
Exhibit C. Plaintiffs are bounéi"by” the consequences of their egregious
miéc_ondugt; | | |

The Court determined the foiiorzving facts:
Paliag‘ raph 26 : "Among the'm'ateriéls producéd for the first time
on. June 29, 2006 were documents establishing facts directly

inconsistent with those testified to at trial and in deposition by -
Plaintiff Bistricer, [Candy] Smith, and Plaintiff GIRL's corporate

9
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CASE NO.: 08-79169 CA (09)

representative, Robert Fireworker, concerning issues material to
the case." (Emphasis added.)

Paragraph 31 : "[Candy] Smith, who according to Plaintiffs was an

~ officér of GIRL and was GIRL's records custodian, testified at a
deposition taken on November 17, 2003, that she 'didn’t have
anything to do with preparing it [the 1999 Deed], or recording it.'
A copy of a check signed by Smith, made out to the Pasco County.
Clerk of Court, and used to record the 1999 Deed in the public
records, was located in the newly produced documents. Counsel
for the Plaintiffs and Smith even conceded that Smith wrote
the check to record the 1999 Deed at the.evidentiary hearing
on August 8, 2006." (Emphasis added.}

Paragraph 32 "Although Plaintiffs - argue that GIRL
representatives Bistricer, Smith and Fireworker were merely
'mistaken’ concerning their knowledge and involvement with the
1999 Deed, the Court finds that this is not a reasonable
explanation for the false testimony given By all three
representatives of Plaintiff GIRL on this important issue. "
(Emphasis added.) : ' :

Th¢ Vissue of oﬁrnership is ciritical_to Plaintiffs’ claim of civil theft. It is

essential that the victim of a theift ﬁave a legally éognizable o.wnership interest

. in the property stolen.. Balcor Prbperty Managernent, Ine. v, Ahronovitz, 634 So.

2d 27%, (Fla. 42 DCA 1994). And this element must be proven by clear and

convincing evidence. See Anthony Distributors, Inc. v. Miller Brewing Company,

| 941 F. Supp. 1567 (M.D. Fla. 1996). Although Bistricer, Smith, and Fireworker
have all .giv-en sworn testimony regarding preparatioﬁ, _recording, and -
knowledge of:the 1999 Deed, this Cburt has determined that their sworn .

testimony was not credible. "Clear. and convincing evidence requires that the

evidence must be found to be credible." Westinghouse Electric Corp., Inc. v. Bay

County Energy Systems, Inc., 590 So. 2d 986, (Fla. 1st DCA 1991}

. 10 |
BER_GER SINGERMAN . Bo:.a'Ralan Fort Louderdale Miagnmi Tallahassee
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CASE NO.: 08f79 169 CA (09}
At the hearing in August of 2006, Plaintiffs tried tdexcuse the false
testimohy by claiming their witness’eé were merely mistaken. Clear and
- _convincing 'Standards-demanc'i testimony to be "'diétinctly remembered." See
Westinghouse dt 888. 'Their testimony must be precise and explicit, and the
witnesses must be lacking in confusion as to the facts at issue. See Id. Their
"mistakes" on the_se critical issues is at least indisputéble evidence sufficient to
-preclude Plainfiff from capably meéting ifs burden of proof. |
However, fhe Court conclﬁded that the false testimony was not a mistake
and fourid that the excuses offered by Plaintiffs were not reasonéble. The
Court determined that Plaintiffs'. Witnesses intentiénally gave faise testiﬁony.
The law .de,me.i-nds. that Plaintiffs prersent "evidence of such a weight that it
produces in the minds of the trier of fact a firm beliéf or conviction, without
lhesi_tancjr, as to the truth of the allegafions sought to be established." Id.
Intentionally false testimony cannot be relied upon to satisfy Plaintiffs’

heightened burden.

‘QOrder Denying Punifive Daméges
" 'When Plaintiffs atten:ipted to add a claim “fbr punitive damages as part of
. their conspiracy claim, they wéfe requlred té proffer clear and convmcmg
evidence that Defeﬁdants were liable for infentional misconduct or gross
pegligence. As part of fheir motion to add ‘puhitive damages, Plaintiffs pfoffered
levidence which théy contended demonstrated such behavior by Défendants. On

May 2, 200’7, the Court entered the Order Denying Punitive Damages (Exhibit

11
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| CASE NO.: 08-79169 ‘CA (09)
B). -After réviewing all of thé evidenée i.aroffefec,;l by Plaintiffs, the Cc.)l;rtfound.
Plamtn?fs ewdence msufﬁoent Specifically, the Court ruled:

Pursuant to section 768.72, Florida Statutes, to be entitied to this

~amendment, the plaintiffs must establish by “clear and convincing

. evidence” that defendants were "personally guilty of intentional

misconduct or gross negligence." The plaintiffs fail this test.

(Emphasis added.} ‘ :

Now, . Plaintiffs have the burden of presenting evidence of a felonious
intent to steal by the same clear and convincing standard. See Westinghouse.
P1a1nt1ffs cannot meet that burden. The Court has already deternﬁned as a
matter of law that there is 1nsufflclent ev1dence to satzsfy the heightened
standard. The absernce of the essentlal element of criminal mtent is also fatai

" to Plaintiffs' claim of civil theft.
Conélusion

Based on the pres sent record, it can be determined as a matter of l.a'vv that

" Plaintiffs cannot meet the strict burden of proof required to impése liability on
Defendants under theories of conspiracy or civil theft. The record shows that
" these claims are inventions of a creative pleader not founded oﬁ competent
evidence. Be;a;}se it is imposs'ible for Plaintiffs to carfy their burden, there is
no basis to permit Plaintiffs to continue to pursue these flawed claims.
Defendants are entitled to summary judgment as to. Counts III and IV of the
Complaint, - |
WHEREFORE the Regeivef and Defendants respec_tfﬁlly request that the

Court grant this motion and enter judgment in favor of Defendants as to

12
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CASE NO.: 08-79169 CA (09)
Counts III.and IV of Plaintiffs' Complaint and grant any further relief the Court

deems appropriate. .

Respectfuliy sﬁbmitted,

N 4 Ferl20a53
James D. @assenhelmer Esq.
Florida Bar No. 959987
Berger Singerman, P.A. _
200 S. Biscayne Blvd, Ste 1000
Miami, Florida 331315344
(305} 755-9500
Fax (305) 714-4340 |

 Attorneys for Receiver Michael Goldberg,
Oceanside Acquisitions LLC, and DBKN
Gulf Inc. ' S

~-and-

William S. Dufoe, Esquire
Florida Bar No.: 252778
Robert W, Lang, Esquire
Florida Bar Ne.: 0128112
HOLLAND & KNIGHT LLP
100 North Tampa St, Suite 4100
- Tampa, FL 33602
(813) 227-8500
Fax (813) 229-0134

Attorneys for Oceanside Acquisitions LLC -
and DBKN Gulf Inc. ' '
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CERTIFECAT OF SERVICE

I I—IEREBY CERTIEY that a true and correct copy of the foregoing was
furnished by facsimile and U.S. mail to Maurice J. Baumgarten, Esq., Anania,
Bandkiayder, Blackwell, Baumgarten, Torricella & Stein, 100 Southeast
Second Street, Bank of America waer, Suite 4300, Miami, Elorida‘SS 131; and
Deborah Poore FitzGerald, Esq., Walton, Lantaff, Schroeder & ‘Carson', ‘LLP,- 110

East Broward Boulevard, Corpora’ce Center, Suite 2000, Ft. Lauderdale, Florida

33301-3503 thls&i day ofPMquut . 2009.
e~ Fas 20853
Attorney

# 4953346_v3
| 2281605-1
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IN THE CIRCUIT COURT OF THE

- :  SIXTH JUDICIAL.CIRCUIT IN AND
cBODY FOR PASCO ,FLORIDA -
E%%ogpom‘ S mms COUNTY, FLO _

GENERAL JURISDICTION DIVISION £

. CASENO: 51-2003-CA -942ES
ALEX BISTRICER, as limited o

- Partner of GULF ISLAND RESORT -~ JUDGE: WAYNEL. COBB
L.P., etal., . ‘

scommtsmoeinims, LAY

: : $CO courn'v cLERK
s O RETRES .
. o y54g - 161
COASTAL REAL ESTATE ASSOCIATES, ‘ .
INC,, ete., etal
o a4 B oz
Defendants/Counterclaim Plaintiffs. : - N i
2 b-'._-.'!l . 7
' / ad | = ﬁﬂ;(
"Rl L=
COASTAL REAL ESTATE ASSOCIATES, 10 B
INC, etc., et al,, a3 l;“\l = :Eﬁ:‘,
%c:—': éﬂ - N o0
Defendants/Counterclaim Plaintiffs/ 3 E o 2F
Third-Party Plaintiffs, | : - @ g
Vs,
CANDY SMITH, etc., et al.,

Third-Party Defendants.

PARTIAL FINAL JUDGEMENT ON ACTION TO QUIET TTTLE

in an Evidentiary Hearihg on August 8, 2006,: upon a Motion for Contempt and
Sanctions. This Court granted Defendants’ Motion for Contempt and Sangtions in an

Order dated August 30, 2006. Therefore, pursuant- to Defendants éccansi_dc

-—* )

R-EM-DC A

This action was fried before the Court. Matters arose during trial, which resulted .~
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? - CASE NO: 51-2003-CA -942ES
Acquisitions, LLC, a.ndE)BKN Guif Incorporated’s,)Motion for Entry of Final Judgmeni
as to Quiet Title and Slander qf Title Actions, itis R OR BK 75 49 w16 11
ADJUDGED that: ' "3
I, Good and marketzble tifle to Units 104-A, 105-A, 111-A, 202-A, 210-4,
301—A; 302-A, 308-A, 311-A, 401-A, 406-A, 408;A SIO-A 601-A, 704—A 706-A, 803-
A, and 804-A, of GULD ISLAND BEACH AND TENNIS CLUB I, A
CONDOM[NIUM according to the Declaration of Condominium thereof ﬁled for record .
in Official Records Book 1381, at Page 992, of the Public Records of Pasco County,
Florida, together with all dock spaces, parking spaces and other limited common
elements - appurtenant thereto, and Condominium Unit 201»W of GULD ISLAND
BEACH AND TENNIS CLUB II, A CONDOMINIUM, according to the Declaration of
; Condominium thereof filed for record in Official Records Book 3300, at Page 208, of the
Public Records of Pasco County, Florida, is quieted in favor of Qceanside Acquisitions,
LLC, which shall be entitled to immediate possession thereon.
2. Good and marketable title to the property known as, SECTION 32,
TOWNSHIP 24 SOUTH, RANGE 16 EAST, Pasco County, Florida, being more
particularly described as follows: - |
~ Commence at the Northeast corner of the Northeast one-quarter (1/4) of
Section 33, Township 24 South, Range 16 East; thence 89" 36' 30" West a
distance of 3170.03 feet to the POINT OF BEGINNING; thence run due
South a distance of 883.80 feet; thence run Socuth 83" 03' 23" West a
distance of 33.41 feet; thence run South 08° 30' 58" East a distance of
319.09 feet; thence run South 03° 00' 00" West a distance of 5.63 feet;
thence run North 87° 00" 00" West a distance of 91.87 feet; thence run
© South 03° 00’ 00" a distance of 134.74 feet; thence run South 89° 29" 25"
West a distance of 175.92 feet; thence run due North a distance of 1341.45

feet; and thence run North 89 36' 30" East a distance of 287.99 feet to the -
ot POINT OF BEGINNING. . :
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CASENO: 51-2003-CA -942ES

- . Is quleted in favor of DBKN Gulf Incorporated and said Defendant shall be
_entitled to immediate possession of the subject property and eniry thereon.
__3. This Court retains jurisdiction over this action to award attomey’s fees and
costs pursuant to Dofcndant’s pending Motion for Attorney’s Fees and Costs.

DONE AND ORDERED in Chambers, at Pasco Coun

s,

Florida, this { day of

T2

Copies furnished to:

ATTORNEYS FOR PLAINTIFFS/COUNTER-DEDENDANT AND THIRD-PARTY DEFENDANTS
Maurice Baumgarten, Esquire '

ANANIA, BANDKLAYDER, BLACKWELL, BAUMGARTEN, TORRICELLA & STEIN
Bank of America Tower - Suite 4300

100 SE 2™ 8t.

Miami, FL 33151

CO-COUNSEL FOR PLAINTIFFS/COUNTER-DEDENDANT AND THIRD-PARTY DEFENDANT S
Charles L. Neustein, Esquire

Charles L. Neustein, P.A.
777 Asthur Godfrey Road, 2™ Fir.
Miami Beach, FL 33140

Scott A. McLaren, Esquire
HILL, WARD AND HENDERSON, P.A..-

101 East Kennedy Boulevard, Suite 37007~ T T o m e

Tampa, FL 33602

ATTORNEYS FOR DEFENDANT STEVEN CARLYLE CRONIG
Deborak Paore Fitzgerald, Esquire

WALTON LANTAFF, SCHROEDER & CARSON, LLP
Corporate Center - Suite 2000 ‘

100 E. Broward Blvd.

Ft. Lauderdale, FL. 33301-3503

€

ALEX BISTRICER, de.nvlhveiy as limited
rpaﬂn:tofGULF ISLAND RESORT, L.P., and
derivatively as shesehalder of GULF ISLAI\'D

LEBSORT' NC.,

TARTIES T FT FER Arry,
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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
OF THE STATE OF FLLORIDA IN AND FOR PASCO COUNTY

Case No. 51-2003-CA-942-ES .
Division B -~
ALEX BISTRICER, as limited partner of
GULF ISLAND RESORT, L.P., and GULF
ISLAND RESORT, L.P.,

Plaintiffs,

VS,

COASTAL REAL ESTATE ASSOCIATES, INC.,
a Florida corporation; BERMAN MORTGAGE
CORPORATION:; DANA BERMAN; OCEANSIDE
ACQUISITIONS, LLC, a Florida limited liability
company; DBKN GULF INCORPORATED, a

- Florida corporation; and STEVEN CARLYLE CRONIG,

Defendants.

'ORDER DENYING MOTION TO AMEND COMPLAINT - '
TC App PUNITIVE DAMAGES
- In coimt 11 of the Second Aine;nded -Compfaint, plaintiffs cha.rge defendants with‘ civil

conspiracy to wrongfully deprive plaintiff GIR-LP of the subject property. Plaintiffs now plead

to amend theif complaint to dema'nd. pum;tive. demages for that civil conspiracy.l Pursuant to
) aec*xor‘ 76 872, If‘l?rida Statutes, to be entitled to this amendment, the plaintiffs must establish by

"clear and convincing évidence" that def_endants were "pers;)narllrngﬂl;ii‘& ofmtenuonal -

mi;:conduct or gross negligence." The plaintiffs fail this test,

| - The evidence dées not in_dicate that the defendants had any relationship with plaintiffs

" when they purchased this property from Mexico. The 6n1y relationship they had with Mexico

and Markovitz appears to have been arms-length in the negotiations for and the purchase of the




property. There does not appear to be any evidence that they even discussed with Markovitz the
claims of the plaintiffs that Mexico could not provide clear title to the property. There is

evidence that defendants were aware of possible impediments to title but buyers of real estate

' can accept title encumbered or deficient if they wish. They can take a chance and they are free to

discuss the impediménts and their negative value among themse]ves. They can.buy a lame horse

~ if they want to with the hope of the horse recovering from the lameness or in the hope that the

market for lame horses .n.léy rise.

The plaintiffs argue that even if thc.defendants éonsPifed only émong ﬂ1emselves to buy
this property under the prevailing -f:ircumstaﬁces_from Mexicb that tiley are subject to punitive
damages. But: the plaintiffs point to no special duty or obiigation of care owed by defendants to
the plaintiffs. The fact that the plaintiff B1strxcer informed in some way the plamuffs that he
believed there was some encumbrance in the tltle of GME does not create some duty running
from the deféndants to the plaintiffs. It is true that a prudent buyer would have further
investigated Mexico's title but that prudgncé gprings from pfotecting themselves, not from any
duty to plaintiffs. |

. The plaintiffs argue, but have not pled, that the conspiracy they will prove is theft. And it

appears that conspiracy to commit theft "in the acquisition of any title to, or a.ny' right, interest, or

- equity in, real property . .." (s'=c+10n 772, 103(1) Fla. Stat.). may « constitite 2 statutory cause of

action pursuant to Chapter 772, Florida Statutes. However, sections 772.104 and 772 11 make it

clear that punitive damages are not recoverabl__e in any event. |
Therefore, the court finds that plaintiffs have demonstrated no common law duty owned

by defendants to plaiﬁtiffs and that punitive damages are prohibited by the Civil Remedies for

Criminal Practices Act. (Chap. 732, Fla. Stat.). It is, hereby,



ORDERED that plaintiffs' motion to amend the pleadings to demand punitive damages is

denied.
- DONE and ORDERED in Chambers, Dade City, Pasco County, Florida, this B d;di/
of May, 2007. | '
Wayne L. Cobb, Circuit Judge
Copies to:

Maurice J. Baumgarten, Esquire
Scott A. McLaren, Esguire

~ P. Hutchison Brock, II, Esquire

Robert W, Lang, Esquire I ‘ Sl GNED .
Deborah Poore Fitzgerald, Esquire ' = ANp D
Peter F. Valori, Esquire ! - May A TED
| W 20,
oAy o7



IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
OF THE STATE OF FLORIDA IN AND FOR PASCO COUNTY
CIVIL DIVISION

ALEX BISTRICER, as limited partner of
GULF ISLAND RESORT, L2, et al,

Plaintiffs/Counterclaim Defendants,

COASTAL REAL ESTATE ASSOCIATES)

)
)
)
)
) .
Vs. _ ) CASE NO 51-2003-CA-942ES
} .
)
INC., etc., et al,, )

)

)

Defendants/Counterclaim Plaintiffs.

COASTAL REAL ESTATE ASSOCIATES )

INC,, etc., etal, )
Defendants/Counterclaim Plaintiffs/ )

Third-Party Plaintiffs, )
Vs, )
)
CANDY SMITH, etc., et al,, )
)
Third-Party Defendants. 3
/

ORDER GRANTING

DEFENDANTS' MOTION FOR CONTEMPT AND SANCTIONS

This matter. came before the Court for evidentiary hearing on August 8, 2006, upon -

~ Defendants' Motion for Contempt and Sanctions dated July 14, 2006. The Court has considered

the motion, the racord in' this case, the cvidcncc presented at the hearing, the arguments of -
counsel and has been otherwise fully advised.” The Court makes the following fmdmgs of fact

and conciusmns of law:

T EXHIBIT

C




I, FINDINGS QF FACT

A, This is a case involving a protracted history of discovery abuses by Plaintiffs.
Defendants have been required to obtain numerous rulings requiring Plaintiffs and their

representatives to produce documents and appear at properly noticed depositions.

B. Twice this Court has withheld ruling on a mdtion_ by Defendants seelking sanctions for
refusal of Plaintiffs and their representatives to comply with discovery orders of this Court. On

January 9, 2006, this Court held Plaintiff, Alex Bistricer (“Bistricer”), in cantempt of two (2)

prior discovery orders dafed Maj 28, 2004 and September 1, 2005, At that time, the Court
.withheld mling as to aﬁy sanctions that were aﬁpropriate for Plaintiff’s contempt of the prior
- Court orders. On May 28, 2004, this Court ordered Plaintiff Bistricer to'prod‘uce documents in
' o.rder to comply With this Court’s Octobér 8, 2003 discovery order with *;vhich Plaintiff had

. failed to comply previqusly. On May 28, 2004, the Court withheld ruling on Diefendants Motion

for Contempt and Sanctions as a result of Plaintiff’s refusal to comply with the Court’s October

8, 2003 Discovery Order,

C. The most recent violation of this Cowrt’s discovery rulings and the Rules of Civil

Procedure relating to discovery, and the gra;}ameri of Defendants’ Motion for Contempt and

" Sanctions, involves Plaintiffs’ production of 68,111 documents to Defendants ‘after discovery -

had been completed and after five days of a bench trial had already transpired. Defendants
contend that the failure of Plaintiffs and their records custodian to produce these documents
timely during discovery constitutes a willful violation of prior discovéfy orders: of this Court and

demonstrates a callous disregard for the anthority of the Court and the discovery proceés.

.o




Defendants also argue that the 68,111 newly produced documents establish that Plaintiffs and
their representatives Hav;: repeatedly and consistently testified falsely to this Court on material

issues in the case, thereby perpetrating a fraud upon the Court.

D. The evidence at the hearing established tl-le fdllowiﬁg facts:

. lDuring discovery in the insta.ﬁt' case, Plaintiffs and tﬁeir réprése:ntatives identified
Third Pérty Defendant Candy Smith (“Smith”) as the fecofds custodian for Plaintiff Gulf Island
Resort, L.P.- (“GIRL”) and GIRL’s dorporate general partner, Gulf Island Resort, Inc. (“CIRT™).
Srﬁith was also identified by Plaintiffs at trial as an officer of Plaintiff GIRL.

2. On September 18, 2003 - at the outset of discovery — Defendants served an
Amended Notice of Depositibn (“Amended Notice”) Duces Tecum upon Smith. As part of this .
notice dpcés tecum, Defendants inclucied an instruction to Smith‘ such that all “documents
requested héfein are thése mainfa.ined or controtled b;y jfou_, individuaily, as well ‘as those
© maintained or controlled by you for GIRL (of ey of its general or limited pariners), or GIRI (ér
aﬁy of its shareholders).” |

3. The docurhent request Defendants directed to Smith in the Amended Notice was
very broad, and-included virtually every non-privileged document relatiﬁg to GIRL (and any of

its generzal or limited partners). For example, the request soﬁght alt commurﬁéations between -

* GIRL representatives, as well as “all documents evidencing, referring, or relating to any action(s)

taken by or on bekalf of GIRL (or any of its general or limited partners), or GIRI, (or any of its
shareholders).”
4,  Smith, the records custodian for Plaintiff GIRL and GIRJ, and - - according to

Plaintiffs - - an officer of Plaintiff GIRL, was and is represented in the instant case by R. Nathan ‘

.f




Hightov#er.,"Esq. (“Hightower”). Hightower was identified by Plaintiffs as the partnership
attorncyrfor Plaintiff GIRL, and is cﬁrrenﬂy counsel of record for Plaintiffs GIRL and Bistricer .
: in the instant case. Srrﬁth, by and through hez_‘ counsel, Hi;gh_towclr, sought a protective order
'regarding the documents requested by Defendants in the Amcn-.ded Notice. At a hearing on
September 29, 2003, before the Honorable Lynn Tepp.e::, the Court ordered that Smith must
pimduce .at the deposition scheduled for September 30, 2003, “all documents created on of after
February 10, 1953, that are responsive to the September 18, 2003 Amended Nctice,” except for a
few documents not reievant to the requests referenced above,

s, anith appeared for deposition on September 30, 2003, represented by Hightower,
Pléintiff Bistric_& ‘was also present at this deposition. At that deposition, Scott McLaren
("McLaren"), counsel for Defendants, asked Smith if she was producing documents on that ciate
that were responsive to the requests in the Amended 'Notic;a and the Court’s discovery order.
Smith anlswcred fhat question in the affirmative, and indicated that the documents being
producéd were voluminous. | |

€. On October 1, 2003, and again on October 10, 2003, McLaren sent letiers to
Hightower, by facsimile and by mail, communicating that the Defendants demanded from -
Plaintiffs that 21l documents produced at Ms, Smith's deposition in sccordance with the Court’s

September 29, 2003 ruling be copied, with the copies‘ being delivered to Mc'Laren’s office.

- Hightower responded by letter to McLaren on October 15, 2003, stating that the documents

+ requested were to be p_ickéd up by a copy service on October 15, 2003, for copying and delivery
in accordance with McLaren’s requests.
7. Plaintiffs also requested documents from all other GIRL representatives who

might have any discoverable documnents, Multiple sets of document requests and/or subpoenas

-]




were served ‘-cm- Smith, Bistricer, Robert Fireworker (identified as - (GIRL’s corporate
representative at trial) and GIRL employee and Third Party Defendant Barry Pedersen.

8. -_ On October 29, 2003, Plaintiff Bistricer, through his counsel Hightower, filedia
response fo Defendants' first request fDrlproduction to Plaintiffs. In responding to Defendants’
request for ';a_ny document or ﬁlcs eﬁdsncing, referring or relatfng to any action taken by or on
behalf of GIRL or GIRL" Plaintiff Bistricer represented that potwithstandiﬁg certain objections,
material responsive to the request had ’ot;,cn produced, fvith the exception of telephone bills and
materials relaﬁng‘to Iitigatjon of other matters. The same response was repeated in responding to
Defendants' requests for any documents relatiﬁg to the subject property, and “any aspéct of or
issue affeotingGIRL (its general and/or limited partners, employees, agents, or representatives); .
any aspect of or issue affecting GIRI (its shareholders, employees, ageﬂts, or representatives.)”

8. Plaintiff Bistricer appeared at deposition on October 29, 2003, represented by
counsel Hightower. When a;sked by counsel for Defendants about requested documents,
Bistricer responded, "Candy Smith Being the custodian of records, we told her to give you all of
these things." |

- 10.  On November 17, 2003, Smith appeared for the continuation of her deposition.
Duﬁng lthis depbsiti—on, Smith confirmed that she kept the books and records of the business,
GIRL. She further indicated that she had located and produced to Defendants all GIRL
- documents in-her pOSSEeSSIOn, -+~ - o e

11. Om Deoemﬁer 15, 2003, McLaren sent a letter by facsimile and T;:y mail to
Hightower, In this letter, Mc.La:cn indicated that .aﬁer hils review of tﬁe docurnents proéluccd by
counsel for Plaintiffs and Simith, it had become apparent at ﬂm’;]::\fovember 17, 2003 deposition of

Smith that she and Plaintiff Bistricer had not produced ali of the documents and information

LI
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required by prior discovery orders of the Court. McLaren advised that he would seek judicial
intervention if all documénts were not produced by December 22, 2003. .

12. | Hightower responded to McLa.reﬁ by letter on December 18, 2003, indicating that
he was unaware of any documents, other than emails, that had not been produced. Hightower
requested that McLaren specify documents that he felt had not been pr;)duc'e:d. The next day,
McLaren rcspondéd by letter to Hightowez: énd specified several categories of documents he
belisved Bistricer and Smith had failed to produce. | |

13. . After-ac:idiﬁongl letters ffom McLaren to Hightower requeéting that Plaintiff and
Smith pro duc?e the documents they had been Qrdered to produce proved futile, ‘.Defen&ants filed a
Motion for Contzmpt, for Sanctions, and to Cbmpe’.{ Discovery as against Smith and Plaintiff
Bistricer seeking compliance with the Court’s prior discovery orders.

14, : A hearing was held .on May 20, 2004,'011 Defendants Motiox_z for Contempt, for
Sanctions, and to Compel Discovery. At that heaﬁng, Hightower represented trli"thE;Court on the
record that, "when ,MS-_ Smith appeared at her deposition day two [Septembesr 30, 2003], went
throggh the documents that the subpoena had addressed, all the documents had been produced

with the exception of one account.” Later in the May 20, 2004 hearing, Hightower agreed to

‘produce the documents relating to the aforementioned "one account.” The Court entered an

Order dated May 28, 2004 granting Defendants’ Motion to Comﬁel and requiring compliance

with the Cﬁurt’s""p’rlc&f'di’s(’;dvéry'ordf-:r's = and setting & specific deadline for cornpliance. Further, - - - =~ -

the May 28, 2004 Order specifically withheld any ruling-on Defendants’ Motion for Contermpt

and Sanctions for Plaintiff's viola.tion.of the prior discovery Orders.




15, Plaintiff Bistricer appeared at a contifination of his deposition on June g, 2004.
During this deposition Bistricer again confirmed that "Ms. Smith, she keeps the books and

acords. She's the custodian.”

i6. On June 16, 2004, McLaren sent another letter to Hightower by. facsimite-and by ,

mail explaining that Plaintiffs still had not produced all of the documents which the Court had

ordered produced in the prior discovery Orders, including the May 28, 2004 Order. Mclaren

described particular documents re‘maini'ng to be pfoduced. Hightower responded to McLaren by

letter on fune 18, 2004, informing him that all requested documents had been produced.

17. - Plaintiff Bistricer appeared at z continuation of his deposition on Depefnber 13,
2005. McLaren asked Biétﬁccr whether he had spoken to Smith regarding the production of
_ documents. Bistricer responded affirmatively, and further testified that "My understanding the
last time we visited this issue is that you requested and received 17 boxes, effec,tlvely every piece
of paper that the partnership [GIRL) had in its possession and Candy Smith was the custodian of
all the records and I think — I recall she told me and I can testlfy that she gave you every
document that she had,*

18.  After discovery }.1ad expired and exhibit Jists had been exchanged, & nonjury triaf

on the merits of this matter commenced on May 30, 2006.

19. Plaintiff Bistricer was called as the first witness in Plainfiffs’ case. " Bistricer’

' testified that certain documents were executed for each of eight (8) transactions that Plaintiffs

were involved in that were important to the merits of the case. During cross-examination of

Plaintiff Bistricer on June 6, 2006, Defendants pointed out that despite Bistricer’s testimony and’

Defendants’ discovery requests, Plaintiffs had failed to produce the referenced documents for-

three (3) of the sight (8) transactions in question.




20,  Within a few days after the June 6 trial day, Plaintiffs' counsel produced to
~ Defendants, for the first time, alleged copies of the previously Iﬁissing documents for the three

(3) trensactions. On June 15, 2'006, the next scheduled day of trial, Plaintiffs attempted o

introduce these three documents into evidence. Counsel for Defendants objected to their.

Introduction based upon the failure to-produce them in response to discovery rec;iuests and
discovery Orders of the Com_‘t, or étherwisa disclose them prior to trial.
21, ‘Plaintiffs' counsel argued that these thres (3) documents had been quated by
Plaintiffs after the June 6 trial day. Hightéwer gave testimony confirming that during discovery,
- the “10 to 20 bankers boxes” of documents prodl-lzced at Smith’s September, 2003 deposition
were copied, reproduced, and delivered to counsel for Defendants. Highther further testified
that the three (3) new documents were not produced during dis'cove;y. Hightower testified that
after the June 6 trial date, he obtained the kcj}s to the GIRL office maintained by Smith from co-
couﬁsel folr Plaintiffs, Maurice Baﬁmganen '(;'Baumgzit‘ten"), went to that office, and found two
of the three miséiné doquments.l |
22.  Although Plaintiff moved for these three (3) previously “missing” documents to
be introduced into evidence at trial on June 15, 2006, neither Plaintiffs nor their counsel made
mentioﬁiof any additional documents that: (a) were responsive to prior discovery requests and
ordérs; {b) were located in GIRL’s offices; aﬁd (c) had not been produced previously,
revie\& any a.dditional documents that: (a) weré’ located in GIRL's offices; (b). were responsive to
_ prior discovery requests. and orders of the-Court; anci (c) had not been previously produced in

discovery. In responss, on June 29, 2006, Plaintiffs produced to Defcndaﬁts 4§ bankers boxes of

! Counsel for Plaintiffs testified that the third missing document was obtained from a Miami attorney, Louis
Zerctsky, Bsquire, Mr. Zaretsky was identified by Plaintiffs and their representatives as another attorney for
Plaintiff GIRT., .




docurnents, containing 63,111 pages of matcﬁal's. The Court finds, .Easeci on the evidence
presented, that a small pe.r.csntage of these documents were produced previously in discovery,
and that some of thess documents were not responsive {o prior discovery requests and orderssof
the Court. However, the_ Court also finds thaf a gubstantial 'amount of the 68,111 documents
prodﬁced during the trial were: (a) .rcquircd to be produced .by prior discovery Orders of this
Court; and (b) were not produced during discovery in violation of these discovery Orders.

24. ° The Court finds that a number of fhe 68,111 docu:rﬁents are quite rélevant to the
crosé examination of key witnesses in the case, and to rulings that the Court is fequirc'd to make
on thé issue of title to the disputed iafoperties. Three (3) yea.rs of discovery and dozens of
depositions have been taken subsequent to the time that the documents should have been
pfoduced. Therefore, Defendants have been prejudiced greatly by Plaintiffs’ failure to timely
produce' these documents. | | | |

25. Alsd containéd within the 46 boxes/68,111 doéuments produced during trial are
certain letters and other documents relating to the instant case dated after the September 30, 2003
document production and after Plaintiffs’ representations that all documents had been produced.
The existence of these documents within the 46 newly produced boxes establishes that Plaintiffs
and their represéntétives were aware ‘(;f the existence of these boxes during discovery and before

trial, vet failed to procduce these documents as requirec.

26. - Among the materials produced for the first time on June 29,2006 were documents- -

establishing facts directly inconsistent with those testified to at frial and in deposition. by -
Plaintiff Bistricer, Smith and Plaintiff GIRL’s corporate representative, Robert Fireworker,
concerning issues material to the case. One such issue involved their kmowledge and

involvemept relating to 2 1999 quit claim deed (1999 Deed”) frem GIRL to Gulf of Mexico
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Enterprises, Inc. ("GME")* which is critical in determining the validity of Defendants’ Defenses
of estoppel, laches and waiver,
27. In March of 2006, Plaintiff Bistricer filed an affidavit J:n this acton asscrting ‘

under oath that he "did not even become aware that Markovitz had executed the 1999 Deed until

sometime in 2002, when GIRL's attorney, Nathan Hightower received documents from Old

Republic Title Insurance Company.”

'28.. During trial Plaintiff Bistricer was shown a copy of the 1999 Deed and was asked
Whethsr he had ever seen the document before 2002. Bistricer testified unequivocally that he
had‘n.cver Seen it, nor was he aware of ifs axistgnce, prior to 2002, He further testified that he
was not aware that Markovitz had purported to quit claim the vacant land prior to 2002.

25.  In the course of reviewing the 68,111 newly produced docurzents, counsel for
Defendants located an Affidavit which had é facsimile dateftime sté'mp of August 4, 2000,. and
haﬁ the signatu;rc o“f Plaintiff Bistricer dated the.'same day. In this Affidavit, Plaintiff Bistricer
testifie that he was aware of the 1999 Deed in August, 2000 — a fact very impoﬁant to
Defendants defenses of laches, estoppel, and waiver,

30.  GIRL’s corporate representative, Fireworker, testified repeatedly in a deposition

taken February 25, 2004 that he had never seen the 1999 Deed. Counsel for Defendants located

- in the newly produced documents an Affidavit signed by Fireworker, dated August 4, 2000, with

. & facsimile time/date stamp of the same date, which established Fireworker’s knowledge of the ... ... ...

1999 Deed directly contrary to his sworn testimony. -
31, Smith, who according to Plaintiffs was an officer of ‘GIRL and was GIRL’s

records cus-todian, testified at a depoéition taken November 17, 2003, that zhe "didz;'t have

* Defendant DBKN Gulf, Incorporated acqu.lred a portion of the disputed property directly from GME in 2003.
Plaintiffs dispute the validity of the GIRL to GME transaction. Therefore, Plaintiffs’ knowledge and involvement
concemmg GME's acquisition of the property goes tc the heart of the title claims i this case.

10




anything to do with preparing it {the 1999 Deed], or recording it." A copy of ;1 check signed by
Smith, made out to the Pasco County Cleik of Court, and used to record the 1999 Deed in the
public records, was located 1n the newly produced dcscuments. Counsel for P_].'aintiffs and Smith
even conceded that Smith wrote th;: check to record the 1999 Da.ed at the evidéntiary hearing on

Angust 8, 2006.

32. - Although Plaintiffs argue that GIRL representatives Bisiricer, Smith and

Fireworker were merely “mjistaken” concerning their knoWladge of and involvement with the
1999 Deed; the Court finds that this is not a reasonable éxplana’tion fﬁr the_false testimonir given
by all three represeﬁtatives of Plaintiff GIRL on this important issue. | |

‘33, Tn addition to the testimony concerning the 1999 Deed, Plaintiffs and their
representatives rcpeatediy (and falsely) assured Defendants and the Court that all requested
documents had been produced to Defendants. | |

34.  The Court finds that the collective effect of the false testimony provided by
Plaintiffs; and their representatives constitutes a frand upon the Court resulling in the loss of
evidence to the Defense.

35, The Court finds that there were voluminous records in the possession, custody,

~ and confrol of Plaintiffs that had been requested by Defendants during disc‘overjr which

* Plaintiffs' records custodian had been ordered to produce, but that were not produced prior to

aséurances that all requested documents had bsen p'roduced. The existence of the 68,111

documents was not _discloé¢d by Plaintiffs until several days into the trial when Plaintiffs found it

to their advantage to offer into evidence some of the previously undisclosed documents in

i1

~ trial. Plaintiffs and their 6fficers/representatives misied Defendants and the Court with repeated =~~~ -~




" 1983); Marrv. State of Flovida, 614 S0.24'619 (Fla. 2d DCA 1993).

support of their claims. Only after another request was made by Dcfcn&mis at trial was this
large volume of ﬁreviously undi_s-qlosed documents made known and available 1o Defendants.

36.  Defendants were effacfivel'}; denied the opportunity to examine ihe documents and
detenﬁne their relevance at a time when théy could incorpofate them info their discovery
pian:ﬁng, case prcpar;ation, trial strategy, and use at trial for cross-examination and other
purposes. The documents produced for the first time dﬁring the trial inchided relevant and

important documents bearing on central issues in the case.

II. CONCLUSIONS OF LAW
A bn July 14, 2008, Defendants filed their Motion for Sancﬁons _ end Contempt.
Defendants' motion sought relief bascci upon Plaintiffs' abuses and violations of the discovery
process and false testimmony constituting a fraud-upon the Court. The evidence.presented at the
Aﬁgust 8 heaﬁng a'.nd in the fecord support Defendants' request for the imposition of the most

severe sanctions on these grounds,.

B. Plaintiffs' actions constitute a violation of prior discovery Orders of this Court, and

demonstrate deliberate and contumacious disregard of this court’s authority, as well as behavior

evincing deliberate callousness to the discovery process. Mercer v. Raine, 443 S0.2d 944 (Fla.

C. - Defendants have presented clear end convincing evidence of actions on the part of
Plaintiffs and their representatives intended to interfere with the judicial system's ability to

impartially adjudicate this 'I:natter by improperly influencing the trier of fact and by unfairly
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hampering the presentation of the Defendants' claims and dqfenses.- Hutchinson v, Plantation
 Bay Apartmenr;v, 931 S0.2d 957 (Fla. 1st DCA 2006); Cox v. Burke, 706 So0.2d 43 (Fia. 5th DCA

1998).

D,  Plaintffs' discovery abuses and violations of the Court's orders wers egregious, Plaintiffs
are responsibie for creating a situetion during the trial, which has made striking their pleadings
and ;ntcring ju&gment in favor of the Defendants, the only pfactical alternative available to
resolve this matter. Montage Grou;v Led. v. Aihle-tech Computer Systems, Inc., 889 So.2d 180

{Fla. 2d DCA 2004).

E. Additiopally, the false testimony provided to this Court by Plaintiffs and their
representatives, constituting a fraud on the Court, warrants the severe sanction of striking the
pleadings in this case. Morgan v, Campbell, 816 S0.2d 251 (Fla. 2d DCA. 2002); Austin v.
Liguid Distribzé:‘ors, 928 So.2d 521 (Fla. 3¢ DCA 2006); Hurcﬁinson v. Plantation Bay

Apartments, 931 S0.2d 957 (Fla. st DCA 2006).

Based on the foregoing findings and conclusions, it is
- ORDERED AND-ADFUDGED &5 -followss - = oo oo oo oo o

1. Defendants' Moﬁon for Contempt and Sanctions is hereby GRANTED on the grounds set

forth therein as more specifically stated below.
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2. The Pleadings ﬁled on behalf of Plaintiffs Bistricer and GIRL as to the Quiet Title in

Count I of Plaintiff’s Second Amended Complaint and Count I of Defendants Counterclaim are

hereby stricken with prejudice,

3. Good and marketable title fo the properties that are the subject of the instant case (the
“Subject Property”) is hereby quieted in Defendants, Defendants shall be enfitled to immediate
possession of the Subject Property and entry of judgment in their favor as to the issues of quiet

title to the Subject Property, specifically:

A, Oceanside Acquisitl'ons.LLC shall be entitled to i@gdiate possession and the
entry of a judgment ciuieting title in its favor as fo 'Condominium Units 104-A, iOS-A, 111-A,
202-A, 210-A, 301-A, 302-A, 308-A, .311-A, 401-A, 406-A, 408-A, 510-A, 601-A, 704-A,.706-
A, 803-A, and 804-A, of GULF ISLAND BEACH AND TENNIS CLUB I, A
CONDOMINIUM, according to the Declaration of Condominiﬁm thereof fled for record in
Official Records Book 1381 at Page 932 of the Public Records of Pasce County, Florida,
together with all dock spaces, parking spaces and other limited common elerﬁcn_ts appurtenant
theretoz.land Condominium Unit 201-W of GULF ISLAND BEACH AND TENNIS CLUBIL A

CONDOMINTUM according to the Declaration of Condominium thereof filed for record in

- Official Records Book 3300 at Page 208 of the Public Records of Pasco County, Florda,;and

B. DBXN Gulf Incorporated shall be entitled to immediate possession and the entry
of judgment quieting title in its favor as to z parcel of land lying in SECTION 32, TOWNSHIP

.8
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.24 SOUTH, RANGE' i-s--EASj;' pasco County, Florida, being more particularly described a5 o

follows:

: Commcncc at the, Norﬂvwcst Corm rof the_ Nort‘ncast'an&quartcr (If4) -of Sectmn 33 'l Wmshlp 4




