IN THE CIRCUIT COURT OF THE 13™
JUDICIAL CIRCUIT IN AND FOR
HILLSBOROUGH COUNTY, FLORIDA

CASE NO. 07-014284
M.AM.C. INCORPORATED, etc., et al., :

Plaintiffs,

vs. MEMORANDUM OF GILES

CONSTRUCTION GROUP, INC., IN
OPPOSITION TO PLAINTIFF’S
MOTION FOR PARTIAL SUMMARY
JUDGMENT

PROFESSIONAL STAFFING - AB.T.S.,
INC., etc., et al.,

Defendants.
/

The Defendant herein, GILES CONSTRUCTION GROUP, INC., a Florida corporation,
(GILES) files this Memorandum in Opposition to the Motion for Partial Summary Judgment
filed on behalf of the Plaintiff, M.A.M.C. INCORPORATED.

I. The Motion for Partial Summary Judgment is defective on its face.

1. The Motion for Partial Summary Judgment recites the existence of a series of notes

and recites, at Paragraph 9:

The lien of the Lenders’ Mortgage and Future Advances through
October 6, 2006 in the principal amount of $3,200,000.00, is
superior to the interests of any and all DEFENDANTS named in
this action, whose interests should be foreclosed by operation of
this action.
2. Other than the factual recitations - and the recitations of Paragraph 9 - there is no

citation to either statute or case law contained in any portion of the Verified Motion for Partial
Summary Judgment.
3. Florida Rules of Civil Procedure 1.510, in establishing the summary judgment motion

and proceedings thereon, states, at subsection ( c).

The motion shall state with particularity the grounds upon which it
1s based and the substantial matters of law to be argued. . .



The failure to state any substantial matters of law to be argued, as required in the Rule,
constitutes a legal defect in the Motion. City of Brooksville v. Hemando County, 424 So0.2d 846

(5™ DCA 1983)

The partial summary judgment entered by the trial court clearly is
not in conformity with this rule. The motion itself was based
solely on recorded testimony and evidence received at the trial and
failed to state ‘the substantial matters of law to be argued’. City of
Brooksville, at 848. (Emphasis added)

The requirement that the facts, and the relevant law, be articulated in the Motion for Summary

Judgment is directed to the salutory purpose of preventing “ambush” at the hearing on Summary
Judgment by allowing the non-moving party to be prepared for the issues that will be argued.
Deluxe Motel, Inc. v. Petel, 727 So.2d 299 (5" DCA 1999). (See also Locke v, State Farm Fire

and Casualty Company, 509 So0.2d 1375 (1" DCA 1987).
To the same effect is Lee v. Treasure Island Marina. Inc.. 620 So0.2d 1295 (1" DCA

1993): “the obvious purpose of this rule is to eliminate surprise and to provide the parties w1th a
full and fair opportunity to argue the issues”. Id at 1297.
I1. The Movant has failed to conclusively rebut the affirmative defenses
interposed by GILES.
4. In responding to the Plaintiff’s Complaint, GILES has filed an Answer and interposed

two affirmative defenses, indicating:
A. A pending foreclosure action previously filed by GILES in this same Circuit Court;

and
B. A violation of the First Mortgage asserted against the Second Mortgage Holders and

Movants in this action.
5. While the failure to conclusively rebut the affirmative defenses raised by GILES,

results in GILES not being required to file any proof at all in opposition to the Motion, Hamilton
V Bank of Palm Beach and Trust Company, 348 So0.2d 1190 (4" DCA 1977).

' 6. In adchtxon to the foregoing, other than the bare assertion in Paragraph 9 that the
Movant’s interests are superior to the interests of all Defendants, there is a complete failure to . -
concluswely refute the affirmative defenses asserted by GILES. A movant for summary

Jjudgment must conclusively refute affirmative defenses asserted by the non-movant. No such



proof was presented in support of the motion for summary judgment.

Fischer v. Rodriguez-Capriles, 472 So.2d 1315, 1317 (3d DCA 1985).
7. GILES has asserted, relative to both affirmative defenses, that the First Mortgage

relevant to this action (the Plaintiff and Movant is attempting to assert foreclosure of a Second

Mortgage in the amount of $3,200,000.00), contains a restriction, at Section 8 of such Mortgage

which limits any future advances to $800,000.00. These affirmative defenses, which would have

the effect of, at worst, limiting this Partial Summary Judgment to $800,000.00, has never been

-addressed or conclusively rebutted in the Movant’s Motion for Partial Summary Judgment.

‘Thus, such affirmative defenses create a question of both fact and law for disposition by the

Court in proceedings other than this Motion for Partial Summary Judgment.

8. The First Mortgage relevant to this action is a public record recorded in Qfficial

Records Book 14318, at Page 0658 of the Public Records of Hilisborough County, Florida. A

copy of such Mortgage and Security Agreement is attached hereto as Exhibit “A”.
WHEREFORE, having responded to the Plaintiff’s Motion for Partial Summary
Judgment, GILES CONSTRUCTION GROUP, INC., prays that same be denied as to this

Defendant.
IHEREBY CERTIFY that a copy of the foregoing was faxed and mailed this 6th day of
March, 2009, to: R. Marshall Rainey, Esquire, One Tampa City Center, Tampa, Florida 33602

and mailed to all parties on the attached service list.

LAW OFFICES OF
NORMAN MALINSKI, P.A.
2875 Northeast 191" Street
Suite 508

Aventura, Florida 33180
Telephone: (305) 937-4242
By: ﬁQRMI-\N MALINSKI

Norman Malinski
Florida Bar ID# 182344



Clerk, Circuit Court

George E. Edgecomb Courthouse
800 East Twiggs Street

Tampa, Florida 33602

James D. Gassenheimer, Esquire
307 Continental Plaza

3250 Mary Street

Coconut Grove, Florida 33133

CT Corporation System

RA for Wesco Distribution, Inc.
1200 South Pine Island Road
‘Plantation, Florida 33324

All Florida Firm, Inc.

RA for A. Williams Electrical & Controls, Inc.
813 Deltona Boulevard, Suite A

Deltona, Florida 32725

DB Tampa, LLC

¢/o Mr. Dana Berman, Owner
-501 Continental Plaza
3250 Mary Street
Coconut Grove, Florida 33133

Andrea M. Fair, Esquire

RA for Residential Drywall, Inc.
1010 N. Florida Avenue

Tampa, Florida 33602

Barry Logan, Managing Agent for
Coastline Distribution LLC

2665 S. Bayshore Drive, Suite 901
Coconut Grove, Florida 33133

Sembler Investments Real Estate Services
RA for Skilled Services of Tampa Bay, LLC
11300 4" Street North, Suite 200

St. Petersburg, Florida 33716 ‘

Gary Janowsky

RA for Florida’s Finest Landscape Services, Inc.
11530 66™ Avenue North

Seminole, Florida 34642



Timothy F. Pickles

RA for Flooring America of Tamp, Inc.
1970 Micigan Avenue, Building C
Cocoa, Florida 32922

Jacqueline M. Dorman, VP

RA for JD Welding and Fabrication, Inc.
5436 Ingraham Street

Tampa, Florida 33616

Corporate Service Company

RA for Sherwin-Williams Company
1201 Hays Street

Tallahassee, Florida 32301

David Lamont

RA for Professtonal Staffing - A.B.T.S., Inc.
3040 Gulf To Bay Boulevard

Clearwater, Florida 33759

‘George W. Liniley

RA for Rinker Materials of Florida, Inc.
1501 Belvedere Road
West Palm Beach, Florida 33406

CT Corporation System

RA for Graybar Electric Company, Inc.
1200 South Pine Isiand Road
Plantation, Florida 33324

Marc Jeffrey Glogower

RA for Danielle Fence Manufacturing Company, Inc.
4855 State Road 60 West

Muiberry, Florida 33860

CT Corporation System

RA for Waste Management National Services
2394 E. Camelback Road

Phoenix, AZ 85016

CT Corporation System

RA for Sunbelt Rentals, Inc.
1200 South Pine Island Road
Plantation, Florida 33324

George M. Adams



RA for Electric Supply of Tamp, Inc.
2401 Ardson Place, #903B
Tampa, Florida 33629

CT Corporation Systern

RA for APAC-Southeast, Inc.
1200 South Pine Island Road
Plantation, Florida 33324

John R. Garrison

RA for Quality Roofing of Florida, Inc.
11812 Shadow Run Boulevard
Riverview, FL 33569
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MORTGAGE AND SECURITY AGREEMENT

. This Mortgage and Security Agreement, made thig 13th cl/a)((_)ctuber, 2004, betwsen DB
Tampa, LL.C, a Florida imited liabillty company ("Mortgagor), whoss address is 501 Continantal

Plaza, 3250 Mary Sireet,

Coconut Grove, FL 33133 ang/Great Florida Bank, whose address is

15050 Nw 7g* Court, Miam| Lakes, FL 33018, ("Mongagee").

Moarigago:
Promisso

(s amended, modified,

r is indebtad 1o Mortga,
Ty Note dated October 18, 2004, executed by Mortgagor and dellvered to Moartgagee,

gee pursuant to a;‘ﬁd as avidenced by that certain Sesured

renewed, exfended or afléred. the ‘Note"), in the ariginal principal * * -

amount of Two Millon Five Hundred Sixdy Thousand and 007100 ($2,5G0,000.00) Doflars with a =
: / e

maturity date of October

13, 2007.

i

To secure the payment and performance by Moﬁgagor of all covenants and conditions of the

Note, this Morigage, and

all other nstruments relating o the Note, indluding all future advances,

(obligatory and ofherwise), &xpansas Incurred or disbursements made under the Mote or this
Morigape (hersafter refemred fo as the “Obligations™), Morigagor does hereby morigage and
assign to Mortgagee and, whers applicable, grant g security interest in, the praperty described ¢

In clauses (A) through'(E) below:

(A} All the estate, right and fitle of the Mortgagor in, to and under: (i) the land in the County of -~ .
Hillsborough, State of Florida, described on Exhibit "A" atlached herto and made a part hereot T

- (the "Land™), and (i) any and all bulldings and other improvements now or hereafter located - -
themon (the Improvements®), fo have and to hold the same, together with each ang avery
tensment, hereditament, €asement, right-of-way, right, power, privilege, immunity ang ™
appurtenance thereunto belonging orin anywise apperialning thersto, ;

(D) All rents, issues, profits, business or other revenues, income, proceeds, ang other benafits | ] ]
flowing or derived-from any of the foregoing and the Operations on the Land; provided howavar, - - T
“that permission is heraby given to Morigagor so fong as no default has occurred hereunder, to - '

collect, receive, ang use such benefits from the foregoing as they become dye and payable, but

not in advance thereaf,

{E} Al proceeds {inctuding without iimitation, insurance broceeds), products, extensions,
replacements, improvementé, addltions, substitutions, renswais and accesslons of any of the )

foregoing tems.

Everything referrad toin Damgraphs (A), (B), {C}. (D) and {E) heraof and any additional property -
hersafter acquired by Morigagor and subject to the lien of this Mortgags or any part thereof is -
herein refered to as the "Morigaged Property.* '

Book14318/Page6s8



T impqsed,._levipq OF.assessed on the Morigaged Propei_rty, this Mortgage or-the obfigatlons
-~ rw-Secdred :hereby, All-sugh ‘Payments .shall be made when dye insofar as any such fieri 67

T Mortgagor's eredit.

TS

and obligations harsl:m‘c[er ,s’ha_lf-‘.temmate exespt certain rights ang indemnifications as setforth "~

herein,_and the Mors Tensosecunty
int M ddnve lakg\j shall, at
q rdable form, alf

ereby. :

and clear of. all ligng ,wfia‘_tsoever_ to all of the personal Propenty becoming a part thersof, and ~

.. Morigagor has fawfyl authority to morigage, assign and encumber the same as provided by this .

Morigage, and doeg hereby so warrant and will forever warrant and defend such fitle

2. Payment.of Taxes and. Liens, Mortgagor shall pay all taxes, assessments, -liens, fevies, .

-liabilities, obligations ‘and ‘éncumbrances of every nature and kind whethsr now or hereafter

encumbrance is of record the same shall ba prompily satisfied or released and evidence of such : N
salisfaction or release shall be given {o Mortgagee. Mortgagor shall deposit with Martgagee on
. the first day of each month, in addition to making payments of principal and interast, unti] the ©
Note is fully paid, an amount aqual to one-twelith (1112) of the annusl taxes and assessments
payable with espect to the Morfgaged Property, Such deposits shall not be, nor be desmed b
-, be, trust funds, but may be. commingled with the general funds of Martgagee and no interest ]
shall be payable in respect thereof. "Upon demang by Mortgagee, Mortgagor shall defiver to .
Morlgagee such additional nionies as are necessary to make up any deficiencies in the T

: 3. Insurance. Mortgagar.éha!! keep,ﬂ}‘e Morigaged Property insured against loss by fire or °

.oiher-,qasu’afty and contingsncy, including flood insurance, as required by Federaj law (including :
. E_Jusiness.inherrupﬁun and all risk extendsd coverage if required by Maortgagee) for the torm - =~ =

hereof in amounts not less than the orginal_principal amount of the Note, Morigagee shall be
named as addifional Insured 2nd as morigages and loss payee on said palicies, copies of which
shal! be delfiverad. iy Morigagee immediately upon issuance thereof, Mortgagar shali also obtain
and maintain comprehensive generai liability insurance in amounts required by Morigagee.
Mortgagor shalf pay promptly, when due, all premiums for such Insurance. Al such insurance

_, shall be carried with Lompanles approved by Morigagee and the palicy and renewals thereof -
shall be held by I i i e

Book14318/Pa96659
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4 .jndHiﬂiSI or UnSeﬁaMIed A_f shail be demaged or S S L s "..jl

T Lo ;. 1akeh (temporanity of permanehitiy) through condemnation (including any damage or taking by *
oo ’ L /. QevBmin it-githe fyauithprizac: '

any, al-erg Wilo-s E—anthanyAransfer -
b it} f.-ﬂ‘% Ob;ngdza Bong Eﬁ_ﬁ%m of
a ’\:S?z

gaefheg to Merjnages-and .
S rnae o o LT Nonigs f ards‘;fdéﬁges, =ImS; rights of adtions, -
LT T T and proceeds of, or.on aecount of, any such damage or-takifig (FAwards®), and: Mortgages is
oo hereby authorized, at iis option, o commence, 2ppsar in and prosecuts, In its own ar
Mortgagors: name, any acifon or broceeding relating 1o any condemnation, and to setlle or —
‘ compromise any claim in conneclion therewith, Mortgagee, aftor deducting therefrom all its .
TEN e e il eXpenses Including'attomeys faas, may releaSe:any monjes so recgived by It without affecting -
LT . - .. thelien of this Mortgage or may apply the same, in such mannsr ag Morigagee shall determine,
. to-heé reduction of the Obligations. Any balance of.stich monies then TBmaining shall be paid to * L
* Mortgagor. Morigagor agress to execute - such. further. assignments-.of any Awards as the -~ -
Morigagee may require, . . ) ) .
S.. Care. of Mortgagad Property, Morigagor. shall - not 'emove or demolish any of the o S
improvements without the writien consent of Morigagee, or penTH, commit, or suffer any waste, -, v o
impairment or'deterioration of any part of the Morigagsd ‘Property, .and shall keep the same in ™
.good condftion and repair. Marigagor shal) notify Morigagee in writing within five (5) days of any- AN
Injury, damage, or impairment of, or occurting on, the Morigaged Property, including, but not
s w0 v limited. to, serious injury or {oss_ by death. or ‘otherwise. . Morgagee ‘may, at Mortgagee's. *.
Cnmen . LWL - diserétion, have the Morigaged Propedy inspétted.at anyime and.Morigagor shall pay ali-costs
e .. Tl incurred by Mortgages in executing such inspeetion, : - . :
U7 b, Lease Covenants, The Mortgagor shall comply with.afl of its obligations as landlord undsr ..
all leases affecting the Mortgaged Property or any part thereol, The Mortgagor as fegquired by -
the Mortgages shal fumnish promptly to the Mortgagee executed coples of all such leases now -
exisﬁng_ or hereafigr creaied, all of which shali be in form-and substance subject o the approval
.- of the Morlgagee. The Mortgagor shall not, without, the express written consant of the .~
 Morigagee, modity, surender, terminate, or extand any such’lease now existing or hereafter S
"createq. or permit or- suffer an "asslgnment or- sublease, Mortgagorrghau promptly notify L
. .Mortgagee of any material default by Morigagor or any tenant under the leasps affecting the .
.:- ., Morigaged Property. thwithstanding'ﬂ':e foregoing, Mortgagee’s consent shall not be requirsd.
=s. wv . With respect io any lease. provided that the term. of said lease does not excsed thirteen (13) -
menths including all options and extensions, N
- - 7.-No Transfer. Mortgagor covenants and agrees. not to'sell, convey, transfer, leaseor further - X
enéumber any interest in‘alt or any part of the Mortgaged Property ‘without the prior writtan © - =
consent of Morigagee, and any such sale, conveyance, transfer, Jeass or encumbrance made -
without Morgagee's priar written consent shall be void. f any person should obtain or be
discovered io havs ar Interest in afl or any part of the Marigaged Property, whether pursuant to .
the execution or anforcement of any lien, or security intarest or otherwise, whether superior,
squal or subordinats o this Mortgage or the lien hereof, such svent shall be deemed {0.be a
transfer by Mortgagor and an Event of Defaylt hersunder. For Puiposes of this Secion, any
- . .’merger of Morigagor or change in ownership of any of the outstanding shares thereof (if a
R s .'cprpo:gﬁon) or transfer of any partnership interests {ff a. partnership), from and after the date
. . © .. . . hergofshali be deemed to be a frasfer of the Mortgaged-Pmperty. : oo
. . 8. Additional Indsbtedness. Mortgagor covenants ang agrees, from and after the date hereof, -

. het 1o incur any additional debts or other obligations for the Paymerit of menay, efther direct or Eo
=+ Indiract, contingent or otherwise -{including,- without limitation; Quaranty abligations: or other-
credit support for 1hird parfles), except for indebfedness for trade credit in the ordinary course of
Mortgagor's . business as now being conducted and the loan from Berman Mortgage
Corporation, a Florida Corporation, dba BMC Loan Serviting for the benefit of and as attorney in
fact for the Lenders identifisd i that certain Promissory Note dated Oclober 13, 2004, in the -

finranglal condition, including pro and loss slatements, and such other business gr financial
information as Morigages may require, in famm and substange satisfactory to Mortgagee, of
Morigagor ang of all guarantors of the Note,.and will pemlt Mortgagee through any means
deemed appropriate by Morigagse to ver the comactness of such staternents. The annual
siatements ang any other requested fnfon-naﬁon, shall ba delivered to Mortgagee-immediately

Booki431 8/Page660




Teit therefors, respactively. . ...
T 1’;. k isal-

' ._..ﬁ..'-._--.12,—a5nysronri-e_u'gal

ey épjnnil]ln'gl;a,] ,ﬂ&‘:{%;qf ﬂeSmb[Ml@r 1 hirg'sa/_/d;g‘ of Mortg‘ageg;s réquest .

T ety g v,

'eq Pr éhy\@ nﬂ substdntially in *

ngages.., .- : x,

.Property free and claar of any liens imposed bursuant to such Environmental Laws

.. ..Neither Mortgagor nor.ariy. tenants,wiﬂ.gene:ate, use, treat, store, release or dispose of

Hazandous Materals on the Morigaged Property, or transport hazardous Materials to or from the
Morgaged Property, except. for limited quantities used or siored In compliance with all

-applicable Environmental Laws as required in"corinection with the nommal operdfion and

- Maintenance of the Mortgaged Propenty.-. .. T
- - (i} Martgagor win_ immediately -advise Moartgages It writing of any of the following;

\Shaly- 1V -apprajsalof the -
Morlgagus by\an ap;rjéise"r 'a'c%éptab[e~_to :

¢ (A) any 0
-..pending or threatened. Environmentaj Claim; (B) any.condition or accurrence on the Morigaged * =

* .- Property. that. resulfs. in noncompliance, with any -applicable- Environmental Law or-that could
reasonably be anticipated

cipated to fann the basis of an -Environmental Cla.im;. {C} any pending or

., [Ahreateneg Environment_a]

Emvimnmental Law, in respect of any property adjoining or in the Vicinity of. the -Mortgaged -
. -7~ Properly; and (D) the taking of any removal or remedial action in response 1o the actual or.
alleged presence of any Hazardous Material on the Morigaged Froperty or on any property

adjoining or in the vicinity theraof, .
{il) Without the Mortgagee's prior written consent, Morigagor will not change or permit to he
changed the present use of the Morigaged Property by it orany of its tenants.
(c) Indemnity. oo :
{l) Mortgagor agrees to defend, profect, indemnify and held harmless Morigagee and its officers,
‘.- directors, employess, altomeys and agents (coliectively called the "Jndemm‘teas'!) from and
- - -against all liabilities, obligations, {inctuding ‘remnoval .and ‘remedial actions), losses, ‘damages
. {Ineluding fnreseaable_and-unforeseeabre consequential damages and punitive damages),
Penzalifes, actions; Judgments, rights, claims, costs, expenses and disbursements (including

- "o rBasonable . attomeys'. and -consultants’ fees - ang: disbursements} of any kind or nature. + : - .

. Whatsoever thdt may.at any fime be incumad»by, imposed on, or assertad against, such

Indemniteas directly or indirsctly based on, or arising, of resulting from (A) the actual or alleged

presence or Release. of Hazardgys Materials on the Morigaged Property, (B) any Environmental

Claim or (C) the exercise of Mgdgagee'._s'. tights under any of the provisions of this Section {the

(i} To the extent -that the undertaking in the Preceding paragraph may be uhenforceable

- because it is violative of any faw ar public palicy, Martgagor will coniribute the maximum-portion,
that it is permittad to Pay and safisfy under applicable faw to the payment and satisfaction of af] -

. Indemnified Matters incurred by the tndemnitees.

(d) Access to Mortgaged Property. Mortgagor shal| grant Morigages and its agents access to
the Morigageg Property and each hereby specifically granis Morigagee an imevocahle, non-

excluslve licanse to do whatever is necessary to cause the Mortgaged Property to so compiy -
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SRl e oith aJl-:ELCI\'_Eﬂ'ﬂe %W&' uﬁ;-Mh’@n. B ent /fh_a\ origaged Proparty and "’ -

. remova thereﬁnr"n'anyHazardo'qs'Mateﬁéls. T e

ks oth fny-ﬂrlﬂ ﬂ'ai" f

e Mortgaged P Morigagor,

(T} Definitions.

o,s-,invapy;.fonn.-t_hatjsmr ‘Could- become friable, urea formaidehyde foam

n3ulation, Jransformars :or -other equipment -that. contain dielectic -fuid containing levels ' of

alychlarinatad Eéphenﬁs.,and radon gas; {B}-giry chemicais, materials or substances defined

T - @80nincluded- in . the.. definltion . of, "hazardous substances,” "hazardéys wastes," : "toxje i+

WL .-+ substanges;". “coritaminants .or “poliutants® or words of similar import, under any Environmenta

- ~Law; and {C) any other chemical, materigl or substance, exposure to which-is prohibited, limited -+~ - - -

or regutated by any governmenta! authority,

{I}- "Environmental Law™ means any. federal, state or logaj statille, law, rule, reguiation, - :
odinancs, code, Bolicy or.rule .of commor jaw now or hereafier i effect, and any judiciat or 7 -
ntemratation_th_ereqf, -relating {o the environment, ‘heatth, -safety or-‘Hazardous- ;
including without . fimitation; -the  Cornprehansive Environmental Response, -

Lo . administrative, j
PR Materals,.
Compensation, and Liability Act of 1860, as amended, 49 1.5.C. Seclfon 1801 et seq.; the

T -Resource Conservation and Recovery Act, as amended, 42 U.S.C. Seclion 9601 et seq.; the ’
’ . + Hazardous Materials Transportation Act, as amended, 49 L.5.C. Section 1801 et seq.; the
e -1 Resourge Conservation and Recovery Act, as amended, 42 U.8.C. Secton 8801 et seq.; the

Federal Water Poliifion Conirol Act, as amended, 33 U.S.C. Sectior; 1251 et seq.; the Toxic:

", 403.412, Florida Statutes; and Chapter 403, Part IV Florida Statutes

(iii} “Environmenta Claims® means, with respect to sither the Mortgagcr or the Mortgaged o

. Property, any and al administrative, regulatory or judiciat actions, suits, demands. -
- letters,, claims, liens, nofices..of. i i

égad injury or threat of injury 1o health, safely or the

(v} ™" Release" means disposing, discharging, injocting, spilling, leaking, leaching, dumping,
emitting, Bscaping, emptying, seeping, placing and the like, into or upen any land or water or alr,
or otherwise entering into the ervironment, :

13. . Mortgages's Right to Perform Covenants. In the event Morigagor fails to perform fully

- Mentioned in this paragraph,

.. 14.. Events of Defauit. The- ocoumence q.f-'any of the following specified events shall be an

-Event of Defayit hensunden . .

(a) failure by Mortgagor 10 Pay as and when due and Payable, any instaflments of principal or
interest dus under the Note or any escrow amounts for taxas and assessments or for insurance
premiums due hereunder, or any other sums to be paid by Mortgagor under the Nota,
hereunder, or any other instrurnent securing the Note; :

(b) for Ron-monetary defaults, failure by Mortgagor 1o duly keep, perform and observe any
Cavenant, condition or agreement in the Note, this Morigage, or any other instrument securing
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-"":“‘-:‘-&I;ﬂiﬂﬂdg@mﬂ“ i iMd@dﬁlgm Amme}]c&to cure same ° AR

within thirty (30) days and shall difigently prosecute coimpliance; -

' -+ () Mortgager. ,8RAY-gL1a; B .0l =i -
5 o D oot g e y%}%eﬁﬂ?m R
~.:b PriEz r{;? 8.0 :étﬁo IS¢
Bsch Ty =reo Oy TG
dissolution or'slmilar reiief for iself uhder o

r debtogs, or (v) :Seeks, -consents-to gr

‘masteror liquidator of itself or of alf'or-any part of the Morly

ing any'feorganiiaﬁon.-,;an‘angament: composition, readjustment, - liquidaticn,
dissolution or.similar, relief under. any: present. ar future federal, state, or other. statute, law ar - !
regulation relating 1 bankruptcy, insolvency or other relief for dabtors, which order, judgment or
-decree remwins unvacated and unstayed for-an dggregate of sixty (60) ‘days whether or not~- -
Lonsacutive from the dateofenpyi_:he_raaﬁ et - S ) -

.. {60) days whether ornot. consscutive; LT s : -
w{f).any brq,a‘qh‘of-any-wa,n:a,qty or material:untruth of any rapresentation of Morigagor contained ! Cord
in the Note, this Morigage,.any other instrument secudng the Note or in any-document.provided * - 7+ -
to Morigagee in connection herewith; ... - ce
{g) an event of defayit under any existing. or future notes, loans, advances, guaranties, or other
Indehtedness owed fp the Mortgagee or otherwise by the Mortgagor or by any endorser or - -

.Quarantor of the Note,.or any or efther -of them, or under any instrument securing such .-

. {R) any change in the financial condition of Morigagor or. any endorser or guarantor of the Note,’ o
- -which, in Mnrtgagee‘_s_sole determinaﬁo_n, is-matarial and adverse, ce v
(i) A default under ahy,o!}_rer Morigages encumbering the subject property, . - . S
#5. Accaeleration. If an Event-of Default shall have occurred and-be continuing, Mortgagee may--

. 8mount togsther with acorieg Interest. thereon, and all other Obligations, shall-be immediately - S TR
- due and payable without demand.;pre_sgr;hpent; protest or rotice of any kind,-all. of which are A -
,waNedbqur@gagor.._ I T T - e e

he, Mortgaged. Properdy, d) to seek appointment of a receiver o enter upan, take possession of . .
. a@nd operate the. Morigaged Propetty and to collect alf rents, issues, profits, busiriess or other. -
_ evenues, Income or other benefits thereof ang apply the same as the court may direct and - ]
St tees Cne. - .Such receiver shall have all rights and pawers'permitted under Taw, {e) to-cause-an appraisal of ~: -
: fhe Mortgaged Property. fo be performed. for the bensfit of Morigages, at the scie cost and” ~
sxpense of Mortgagor and () to Pursue any other remedy available fo-it, including, but not . -
limited 1o, taking possession of tha Mortgaged Property without notice or hearing to Mortgagor, -
Mortgagee shajl take action sither by such praceedings or by the exercise of lis power with
espect to entry or taking Possession, orboth as Mortgagee may determine.

- 17. .No.Wa'qver; Non-Exclusive Remedies. No delay. or amission of Mortgages or. of any Lo S e
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' W’I@HU”S «-fhﬂ- 'Sﬂ MﬁQPI;Amemg its*Tien on-the"+ :
ad

Mortgaged.-Pi'oberty, or because of or upon an Event of Defaull. Such costs, chafges ‘and

(aifrr%‘n\\. ‘f\to' liect of

“the date -

Same.extent as -if such-future ‘advances-are’ mads o the’ date of execttion’ of this: Mortgage:
The fotal amount. of indebtedness that may be so:secured may 'decrease-orincreas'e_:-from-ﬁme
te;-time;.-but-the-total:unpaiq.-balanca So'secured at orie time’ shall not exteed twice the face
S amohnts-.of-_tl'ze-_Note ‘Plus: interest- thereon _and any disbursements made bursuant hensto, with
e =;:,-.interest.on-such-dfsbursements at the Default Rate. - o N R b

20. After-Acquired Property. The lien of this Morigage will automaticathy attach, withaut .
- Aurther act, to-alf, aﬂer—acquired,pruperty- located:in or on, or attached to, or used or infended to

o' .. be used In connection with the opsmtion of the Morigaged Property. - L -

uch persan or entity Is Jointly and severally obligated o 7
-, - kagp all.gfthe covenants and agresments-of this Mortgage, and js joindly and saverally liable for ~~ " ¢
--any, breach of “ny warmanty or the untiuth of any representation contained herein of fnade’to e
___Mortga_geejn-conmscﬁon herswith. - el e R
23 ;Additioml.pgcumanis_ At any tme-and .from time to time, upan Mortgages's. request, -«
. -+ ‘Mortgagor shal? make, exacute -and .deliver-or cauge tc be made, exscuted and delivared to U
e o Morlgages and, where appropriats, shall recond or file or cause 1o be recorded or filed at:sich ~*
"l time and in such offices and plages. as.shall bs deemed deslrable by Mortgagee any'and -~ -
- .. such further mortgages, instruments of further assurance, certificates and other documents as -
-Morigagee may consider necessary or desirable in order o effactuate, complete, enlarge or
- " perfect, or to eontinue and preserve the obfigations of Mortgagor under the Note and this
Morgage, or the lien of this Morigage as a first and prior {ien upon all of the Mortgaged
Property, whether now owned or hereafler acquifed by Martgagor. Upon any fallurg by
Mortgagar to do S0, Morigagee may make, execule, record or file any and all such morigages, .
i ‘_.ir;strumenls.-jcertiﬁcates and - documents Tfor-and In the rame of Mortgagor and Mortgagor - - - -
t# .3 -hereby Irevocably appoints Mortgagee agsnt and attomey- infact of Mortgagor to dossp. - S
e 24, . Invalid. or, Unenforceab_la. In the event that. any of the covenants, agreements. termns ‘or :
" Provisions contained in the. Nate, this Mortgage or any other instruments securing the Note'shaj -
be invalld, illegal or unenforceable In any respect, the validity of the remaining covenants
¥1\ - r - RAgresment, terms .or provisions. contained: herain; and in the Note or any other-in‘strumen_

declaration, such pn‘ncipa{ and interest shall forthwith become and be dus and payable, as fully

26, ‘Waiver of Trial by Jury., Meortgagor and Mortgagee hereby knowingly, Voluntarily,
-Intentionally ang with the.advise of indepandent'éounsef waives the right, it may have to : ;
. & frial by Jury In.respect to-any fitigation based fisreon, or arlsing out of, under, or in-’ ' U

connection with, this Morigage ang -any document contemplated to pe executed in -

- Lonjunction herewith or any course of conduct, course of dealing, statemants (whether

verbal or written), or actions of sither or any party. This provision |s a materiaf

inducament for the Mortgagea entering into thig Mortgage. :

IN WITNESS WHEREOF, the undersigned has executed thig Instrument the day and vear -
above first written,. . :
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Printed Name of Witnsss

' STATE OF FLORIDA -

Sigrature of Witness

Bty il

I

COUNTY OF mwt«‘o@a’-

g @ hrmte
bility-coffigany BT Manager

tnocrporated a Flonda corporai:on :
rlts Manager A

(SEAL) -1

Comporate Seat)

The foregoing instrument was acknowledged before me this _lg%ay of October, 2004 by
Dana J. Berman, President of DBT Manager Incorporated, a Florida comporation, Manager of DR

Tampa, LLC, F"lcma li Ited liabi
produced ) {
‘oath. . . -
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company is personally known to me or has
hﬁcahon and did (did not) take an -

T






